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Leadership in a Time of Uncertainty

[ write this article without knowing what the next few weeks and months will
entail given COVID-19. With each passing day, the volume of confirmed cases
within the United States grows rapidly, resulting in increased measures being
taken throughout the county to stem the expansion of the virus. On one end
of the spectrum, local and state governments are advocating that companies
encourage their employees to work from home, while others are going further
by ordering the closure of bars and restaurants and issuing shelter in place
orders. Put simply, these are unprecedented times—times where true lead-
ers are needed to put the public at ease and provide much-needed direction
amongst the chaos. These leaders, if successful, will be admired for their skills,
and over time, mimicked and celebrated.

While I still consider myself young—I turned 39 in March—I have been for-
tunate to witness some truly great leaders and some not so successful ones as
well. In my opinion, the consistent traits great
leaders exhibit include their ability to: (1) re-
main calm and slow down when everyone else
is panicking and speeding up; (2) exhibit aware-
ness of their own weaknesses and blind-spots;
(3) deliver messages clearly and concisely (even
to the point of oversimplification and overcom-
munication, if necessary); (4) engage others in
the decision making process; (5) make prudent
decisions even when there are insufficient facts
to know the outcome; (6) and arguably most
importantly, true leaders are individuals of in-
credible integrity —integrity that is built upon
a foundation of moral principles.

Effective leaders are individuals who under-
stand that people want to be led with confi-
dence and honesty, especially during uncertain
times when limited information is available. Take for example a platoon leader
whose platoon is caught in the middle of a firefight without knowledge as to
which direction to go. This leader must proceed with making a decision know-
ing full well that the decision will lead to saving lives and perhaps losing oth-
ers, because failing to make a decision at all will result in the loss of all lives.

To make this point further, President Abraham Lincoln, one of our nations
greatest leaders, who is well known for exhibiting the above characteristics,
led our country through one of its darkest hours with no guarantee or ability
to control the outcome. Fortunately, however, because of Lincoln's remarkable
ability to remain calm and communicate his goals to the country in a simple
and concise manner he was able to hold the union together.

The Louisville Bar Association (LBA) has benefited from great leaders be-
ginning with Edward J. McDermott, the association’s founder, and James S.
Pirtle, the LBAS first president in 1900. The impact of their leadership, and
those who followed them, can be felt throughout our organization and our
community. Given the circumstances of today, the LBA, our community, and
our country need similar strong leaders. Therefore, [ ask that every member
of our organization do what they can to support their fellow members and
the organization.

Furthermore, while I don't consider myself to be a great leader—mnot yet
anyway —I promise to try and exhibit as many of the traits identified above

Effective leaders are individuals
who understand that people
want to be led with confidence
and honesty, especially during
uncertain times when limited

information is available.
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as possible when called upon to lead the
organization through these uncertain
times. There is no doubt the organization
will face difficult programmatic and finan-
cial choices ahead, such as whether to
hold previously planned CLE programs,
receptions, and the Summer Law Institute
and there is no guarantee that the right
decisions will be made. The LBAs mem-
bership, however, should take comfort in
knowing that every decision will be made
with forethought and a commitment to in-
tegrity. By way of example, as of the date of writing this article, the executive
committee in consultation with Scott Furkin,
the executive director, elected to close the
Bar Center until at least April 6th in order
to ensure the safety and health of the LBAs
staff who make everything possible.

Finally, a message for our community at
large. In today’s ever-changing environment,
uncertainty reigns supreme. Therefore, fam-
ily, friends, co-workers, fellow attorneys
and members of the LBA are scrambling for
guidance and direction. As a result, I chal-
lenge each of you to consider the attributes
identified with strong leadership and to ex-
emplify as many of them as you can so you
can contribute to the patchwork of leadership
our community and country needs. Please
know leadership takes many different forms.
Whether your gift is to simply be an ear for a friend who is worried, or you
are responsible for managing your law firm's work from home policies, you
can have a positive impact on those you interact with, especially if you slow
down and communicate in a simple and concise manner.

In addition, it is important to both listen and engage others (all ideas are
made better by thoughtful discourse with mentors, friends and colleagues)
and to know when to make a decision. Be mindful of your weaknesses and
partner with others who complement your skills so that your company or
organization benefits from your collective guidance. And, don't ever forget
to live a life of integrity.

In closing, COVID-19 will eventually pass, and people will respect those who
provided strong leadership, direction and support. Don't ever forget we are all
people and sometimes a willingness to just listen and be there for one another
is all that is needed. True leaders get this and do it effortlessly. Go be a leader,
the LBA, our community, our country needs you.

Sincerely,

Peter H. Wayne IV
LBA President

www. loubar.org
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Getting to Know You

Chief Judge Angela McCormick Bisig

This article is the second in a series I am writing about the members of the
circuit court term. For those of you who missed the March installment, I
explained that I would provide a bit of background on each of the circuit
judges (two at a time) for the upcoming issues of Bar Briefs. Last month,
Judges Barry Willett and Annie O'Connell were featured. This month, the
featured judges are Mitch Perry and Charlie Cunningham.

This series of articles is inspired by my own family tradition of stating the
best and worst part of our days at the evening dinner table. As the members
of the Louisville Bar can be considered an extended legal family in this com-
munity, I thought information about the best and worst part of the job of

Judge Mitch Perry - Division Three

Judge Perry hails from Marshall County, Kentucky. Prior to attending law school, he
had a career in the United State Air Force and the Air National Guard. He retired at
the rank of Colonel. Fun fact—Judge Perry and I were in the same law class, same
section, at the University of Louisville School of Law. As a result, [ have known him
longer than any of my other 12 colleagues. One always feels a special kinship with
the other lawyers with whom one navigated through first year law classes, and with
whom one shares the awakening we all experienced as classes were taught using the
Socratic Method. I dare say most of us feel a comfortable familiarity when we see
someorne as part of our legal practice that has our shared experience of law school.

Being around Judge Perry, one quickly learns that he has a serviceman’s military sense
of duty and manners. He has a charming custom of calling friends by the initials of
their first and last name. For example, Judge Perry calls me “AB.” He is friendly and
gracious and is the first one to pull out a chair or hold the door for someone.

Judge Perry serves on the Education Committee of the Kentucky Circuit Judges As-
sociation. This involves regularly meeting with judges throughout the state to decide
what type of issues we will address at our annual statewide judicial college. He also
serves as an alternate member of the Judicial Conduct Commission reviewing com-
plaints against judges throughout the state. I know from our morning coffee meetings
that he enjoys movies and theater, and from all accounts, he is an excellent golfer.

As an attorney, Judge Perry worked as an Assistant County Attorney. His practice
concentrated in employment, civil rights and public safety litigation. He also served

Judge Charles Cunningham - Division Four

Judge Cunningham I like to affectionately call “Jimmy Carter.’ It is important to note
that this has nothing at all to do with any particular political positions or persuasion.
Judge Cunningham is just the kind of “nice guy” who is willing to drill down and help
solve almost any problem or issue. There was an old Saturday Night Live skit in which
Dan Aykroyd used to play Jimmy Carter and help talk a citizen on the phone through
fixing the plunger in his toilet. Judge Cunningham would do just that. He is the rare
judge who brings an environmental engineering degree and a working knowledge of
just about everything to his role as a judge. He is the type of person you would want
as a first-round draft pick on your zombie apocalypse survival team.

Judge Cunningham is funny and often pokes fun at himself to make others laugh.
Although you might not see it because of his judicial robe,
he wears a lapel pin everyday. The best part of this
practice is each day’s lapel pin is well thought-out
for a holiday, event, speaking engagement or
other happening in the world. Judge Cun-
ningham is a native Louisvillian and comes
from alarge family. While waiting to speak
with Judge Cunningham one day, I was
able to observe him hold court. He is the
type of judge who can render an adverse
ruling to an attorney in such a kind and
professional matter that the attorney has
a good experience.

Prior to being elected to the bench, Judge

Louisville Bar Briefs

being a judge is the type of question we might ask if we were all seated at a
dinner together.

The position of judge can be somewhat isolating. While judges see attorneys,
witnesses, social service workers, police and our staff each day, these inter-
actions are specifically to accomplish the goals of a given case or lawsuit.
It is not normally an occasion for personal interaction. For this reason, I
believe it may be interesting to readers to have a little more background and
observations on the judges who preside in their court system. I hope mem-
bers of the Bar will find these biographies interesting.

as an Assistant Attorney General, worked with
the City of Louisville, and worked in private
practice. Judge Perry was elected to the
circuit bench in 2006. He is the current
Deputy Chief Judge.

‘When asked about the best part of being

a judge, Judge Perry states, “It is the daily

satisfaction of making a difference (in both

large and small ways) in people’s lives” He

sees his role as a judge as an opportunity to

ensure that the individuals in his court under-

stand the process and what is happening in their

cases. He also sees the possibility of helping those in

trouble with the law see how they can learn and do better.

In a civil case context, he says he reminds jurors that attorneys have to swear they
have not fought a duel to be admitted to practice as a backdrop for our court system
as a civil way to resolve conflict. He likes being a part of a process that resolves
disputes peacefully.

‘When asked about the worst part of the job, Judge Perry says that it is watching the
talented people who work for the judicial branch perform such vital functions and
yet not be paid salaries that reflect their worth. He says the secretaries, sheriffs, staff
attorneys and other personnel do all they can to help in the important work we do. It
is frustrating for him to see they are not compensated for their worth.

Cunningham was a litigation attorney for some 25 years. He litigated and tried cases
throughout Kentucky and in other states. Highlights of his career as an attorney in-
clude a $270,000,000 verdict in Logan Circuit Court and a settlement for over 3,000
clients in Anniston, Alabama for $350,000,000. Judge Cunningham served as the
Chief Judge of Jetferson Circuit Court in 2016-17. He currently serves as the President
of the Kentucky Circuit Judges Association and as a judge in the newly implemented
Business Court. He impresses us at morning coffee with his knowledge about all of
the counties in Kentucky.

‘When asked about the best part of being a judge, he discussed that although there is
“a quantum of drudgery involved in doing this job, I find there is always some new
issue to work through or routine task which can be looked at from a fresh perspective.
Similarly, there is an amazing variety of tasks which must be addressed and ideally
mastered.” He noted that it is almost impossible to get bored if you are a circuit judge.
Judge Cunningham stated that perhaps the most enjoyable part of being a circuit judge
are the “tremendous opportunities to meet and get to know all manner of human
beings.” He stated, “You interact with the whole panoply of persons populating this
planet—and I find it invigorating.”

‘When asked about the worst part of being a judge, Judge Cunningham responded that,
“frankly, it is working between his colleague, Mitch Perry in Division Three, and Mary
Shaw in Division Five.” He equated this to having to sing in a choir standing between
Andrea Bocelli and Celine Dion, dance on a stage between Shakira and Pitbull, or
play in a trio with Ricky Skaggs and Alison Krauss, i.e., creating a situation where
everyone is very impressed, but he is pretty sure he is not the person making the great
impression. He says if you have any ego at all, it takes some getting used :
to. To me, he is spot-on in this reflection as I suppose Jimmy Carter would

look quite strange singing or dancing in those circles.

N
x )
Chief Judge Angela McCormick Bisig presides in N

Division 10 of Jefferson Circuit Court. B
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Updates from the ABA Mid-Year Meeting of the House of Delegates

It was privilege to represent the LBA in the
recent meeting of the American Bar Associa-
tion's House of Delegates in Austin, Texas. The
following are the highlights of the meeting and
the issues and resolutions that garnered the
most interest.

In an all-day session on February 17, the
596-member House—the ABAS policy-mak-
ing body —adopted more than three dozen
measures that included recommendations for
governments to review deadly force policies,
curb gun violence and lessen the burden for
release after a conviction and before sentenc-
ing on criminal charges.

Delegates overwhelmingly supported an
amended version of Resolution 115 encourag-
ing state and other jurisdictions to consider
innovative approaches to expanding access to
justice with the goal of improving affordability
and quality of civil legal services.

Proposed by the ABA Center for Innovation
and supported by several standing committees
of the ABA Center for Professional Responsi-
bility, Resolution 115 calls for state regulators
and bar associations to continue to explore
regulatory innovations that have the potential
to improve the accessibility, affordability and
quality of civil legal services. At least six
states have proposed or adopted substantial
regulatory changes to loosen rules and more
are considering doing the same.

The resolution’s final version does not em-
brace any single effort. Rather, it encourages

that changes are effective in increasing ac-
cess to legal services and are in the interest
of clients and the public.”

To secure passage, proponents added a provi-
sion that stated: “Nothing in this resolution
should be construed as recommending any
changes to any of the ABA Model Rules of
Professional Conduct, including Rule 54, as
they relate to nonlawyer ownership of law
firms, the unauthorized practice of law or any
other subject.” Rule 5.4 limits sharing of legal
fees with nonlawyers and bars nonlawyer
equity in law firms.

Voter-related measures approved by the
House included Resolution 108 urging en-
actment of legislation allowing eligible youth
between 16- and 18-years-old to preregister
to vote and directing governments to auto-
matically add preregistered teens to the voter
rolls when they reach the legal voting age.
Two other voting proposals—Resolution 112
and Resolution 114 —urge governments to
remove voting barriers for Native Americans
and Alaska Natives and change residency re-
quirements to make it easier for those without
street addresses to use alternative forms of an
address to register to vote.

The fourth measure related to voting, Reso-
lution 118, calls on Congress to protect the
security and integrity of UL.S. elections by
approving legislation that provides funding
for the National Institute of Standards and
Technology to improve election security, in-
cluding developing appropriate cybersecurity

Approved gun safety measures recommended
a ban on “ghost guns,” which are firearms
made by individuals, without serial numbers
or other identifying markings (Resolution
107 A); stronger gun permitting laws (Resolu-
tion 107B); and more awareness and regula-
tions for safe storage of firearms (Resolution
107C).

Other noteworthy measures approved by the
House include:

+ Resolution 10B asks governments to
examine existing policies on the use of
deadly force by police in law enforcement
encounters, including investigative stops,
arrests and searches.

+ Resolution 103A urges governments to
ensure appropriate training of law en-
forcement personnel regarding lethal force
when encountering animals, such as dogs
in homes and neighborhoods.

+ Resolution 106 urges Congress to amend
the Air Carrier Access Act to establish
a private right of action and to provide
equitable and legal relief, including com-
pensatory and punitive damages and other
reasonable fees, for plaintiffs who prevail
in civil discrimination actions.

+ Resolution 110 urges governments to
provide courts with discretion to allow

COURT NEWS

defendants to remain released pending
sentencing after a guilty plea or conviction
if the court finds that the defendant is not
likely to flee or pose a danger.

+ Resolution 103B asks Congress to enact
legislation to ensure that it shall not consti-
tute a federal crime for qualified lawyers to
provide legal advice and services to clients
regarding marijuana-related activities that
are in compliance with local law.

+ Resolution 103D seeks similar protection
for financial institutions and others, in-
cluding lawyers, receiving compensation
from the sale of state-legalized cannabis or
who provide services to cannabis-related
legitimate businesses.

Final action on all House resolutions can be
found at: https://www.americanbar.org/news/
reporter_resources/midyear-meeting-2020/
house-of-delegates-resolutions/.

Only resolutions approved by the House of
Delegates become ABA policy.

Maria Fernandez is the
LBAS representative in
the ABA House of Del-
egates and serves on the
LBA Board of Direc-
tors. She is a partner at
Fernandez, Haynes &
Moloney. B

states to continue these efforts and “ensure o
standards and certification processes.

LBA Board Urges Re-Opening of
Local Immigration Court

Citing unspecified “building conditions,” federal officials abruptly shuttered an immigra-
tion court in downtown Louisville last August. Housed in the Heyburn Building, the court
was the only one in Kentucky and its closure forced immigrants and their attorneys to
look to Memphis, Tennessee— where all Kentucky immigration matters were heard prior
to establishment of a local court in April 2018 —until further notice.

Amid reports that a local immigration court would not reopen but instead be supplanted
by a “video conferencing room,” the LBA Board of Directors voted at its February meeting
to set forth its concerns in a letter to Senate Majority Leader Mitch McConnell. In doing
so, the LBA joined with several immigration attorneys and agencies such as Catholic
Charities of Louisville and Kentucky Refugee Ministries to point out inherent limitations
when litigants and counsel cannot appear in person before the judge deciding their cases.

Dated February 25 and signed by LBA President Peter Wayne, the letter states in part:
“These concerns range from issues with handling evidence during a hearing (the inability
to hand exhibits to the judge in real time or review evidence tendered by opposing counsel)
to technical difficulties that impair the court’s ability to assess the credibility of withesses
and litigants or ensure the effectiveness of foreign language interpreters. After consider-
ing these concerns, the LBA agrees that these limitations could undermine due process.”

The letter also referenced the LBAS efforts to recruit and train attorney volunteers to
represent immigrants in bond/custody proceedings before the Chicago Immigration
Court. In partnership with the National Immigrant Justice Center/Heartland Alliance
and the Brandeis School of Law’s Immigration Law Clinic, the LBAs Human Rights Sec-
tion kicked off the project last winter in response to the closure of the local immigration
court; but before an attorney can represent an immigrant, he or she must first register
with the Executive Office of Immigration Review and appear in person at an immigration
court or the Board of Immigration Appeals to show a form of identification. “Without
an immigration court in Louisville, it is unlikely that attorneys who want to volunteer
their time will be willing or able to travel out of state to accomplish these requirements,’
the letter states.

BOWLES
& BYER

FAMILY LAW MEDIATION

Offering over 35 years of judicial experience

Judge Jerry Bowles
(Ret.)

502-558-6142
judgejerrybowles@gmail.com

Judge Joan Byer
(Ret.)

502-216-9030
judgebyer@gmail.com

. «  your first choice in family law mediation.

www. loubar.org
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Restorative Development in Louisville’s West End

Dean Colin Crawford

This topic of month's cohimn — real estate law —is of interest to
me as a property and land use scholar. How we regulate real
estate is, in my view, a deep expression of what and who we
value as a society. Research for this column thus provided me
a welcome opportunity to educate myself about changes in our
local real estate market. In the process, I learned some things
that troubled me, but also about the potential for us as a city
to make positive changes to benefit all Louisvillians. I refer to
the potential and the challenges of real estate development in
the West End.

[ became aware of the West End before I started
my position here when I was matched up with a
real estate agent to show me the city. We met in the
lobby of a downtown hotel. The agent pulled out a
city map. The only thing I knew about Louisville’s
geography then was that the river ran along the
north. But when the agent took a finger and drew
a vertical line down the map and said: “you don't
want to look at anything west of this line [9th
Street],” my property law alarm bells went off. I'd
never seen 9th Street or anything west, but that
sounded to me like the illegal practice of “steer-
ing,” or guiding people away from a neighborhood
because of its actual or perceived characteristics,
a practice prohibited by the federal Fair Housing
Act of 1968, 42 U.S.C. Sec. 3604 et seq.

Subsequently, I have come to learn that the sys-
tematic segregation of the West End is a practice
with roots at least as far back as the beginning
of the last century. In Buchanan v. Warley, 245
U.S. 60 (1917), aunanimous U.S. Supreme Court
found unconstitutional a Louisville ordinance
that prohibited the sale to a black buyer of a
home in a residential block where a majority of
the residents were white. Regardless, city zoning
and federally supported housing and mortgage
laws gradually cordoned off Louisvilles West
End, sapping it of economic vitality. Thus, “the
Harlem of the South”—like African-American
neighborhoods across the nation—entered a long
period of neglect.

Do not take my word for it on this—if you haven't
seen it, I encourage you to look online at the
researcher Joshua Po¢’s interactive map project,
“Redlining Louisville.” Josh expertly lays bare the legally en-
forced economic and social disenfranchisement that real estate
laws permitted here.

Today, the proximity of the West End to downtown and trans-
portation infrastructure, along with areas blessed by some
beautiful, historical housing stock and great potential for
commercial development, is igniting real estate speculation in
the West End's nine neighborhoods. Across the country, Mil-
lennials and the Gen Z generation are rejecting the suburban
choices of their parents and seeking different options. It is no
surprise that the West End should attract attention.

‘What, if anything, the property scholar in me wondered, is hap-
pening here to allow development in the West End to proceed
equitably? I first sought an answer to this question from my
colleague Professor Tony Arnold, Boehl Chair in Property
and Land Use at the Brandeis School of Law. Tony considers
this question in his work in resilience justice, the concept that
not all communities have equal tools to adapt to changes in
their environment.

Tony reflected as follows: “The nine neighborhoods of West
Louisville generally have more pollution than typical Louisville

neighborhoods, more vacant and abandoned properties and
less green and blue infrastructure such as trees and parks.
Opverall, the history of West Louisville for decades has been
underinvestment and disinvestment in the infrastructure
that the neighborhoods need to thrive,” he said. “However,
new investment or redevelopment can bring the potential for
gentrification and displacement, which results in low-income
residents, most of whom are African-American, being forced
out of their neighborhoods as property values, rents and liv-
ing costs go up.”

of rental property to evict, a housing crisis is all but certain.

The evidence suggests this is happening. Cathy pointed to a
2016 demographic study of a census tract that runs east to
west between 18th and 26th Streets and south to north from
Muhammad Ali to Main Street. The study found that of the 700
people there, 93 percent were black, and 250 of those people
were children. “Sixty percent are renters with low median
income and in a tract with low house value, yet the eviction
filing rate is now at 25 percent.”

Cathy therefore concurred in the need for pro-
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Sadiga Reynolds, President and CEQ of the Louisville Urban
League, echoed many of Tony’s sentiments. Herself a lawyer,
for Sadiga the next action step is clear: “there has to be an
intentional response to redlining and to think about the people
who have been impacted.” She continued: “we need to have
a pathway to ownership”’ —both residential and commercial.
For Sadiqa, this intentionality must begin with the city to, for
example, “get creative with rental equity”” This could mean
steps like promoting lease-to-own and similar programs to
allow people to stay in place. “Government created the prob-
lem,” she concluded, and has to lead the solution.

Sadiga’s comments were further reinforced by Cathy Hinko,
also a lawyer by training and the Executive Director of the
Metropolitan Housing Coalition (MHC). Cathy pressed on
the urgency of the problem, asking: “what happens when we
start gentrifying in black areas without a well thought out
plan—where are people going to go?” Cathy shared some
statistics that made real her concerns: “half of all black home-
owners in Louisville live in 22 of 198 census tracts” and “black
households have, on average, one-half the income of white
households” As a result, she explained, when developers
appear offering to buy-out homeowners or pushing owners

grams to promote homeownership for current
residents, along with job training and similar
efforts to permit for stable ownership so that
residents are not priced out when property
values rise. “There must be,” says Cathy, a “com-
mitment to find and create replacement housing
for people living at 50 percent or 30 percent of
median income” —the situation of many West
End residents. (For more statistical support for
these arguments, look at MHC's annual “State of
Metropolitan Louisville” reports, as well as the
city’s 2019 Housing Needs Assessment, available
on the Louisville Affordable Housing Trust Fund
website.)

The city is, to be sure, beginning to take affirma-
tive steps, at least with respect to the Russell
neighborhood, the area of the West End closest
to downtown and so most immediately vulnerable
to rapid change. I spoke with Anthony Smith, Ex-
ecutive Director of Cities United and Co-Lead for
Russell a Place of Promise (RPOP) and Theresa
Zawacki, the “Executive-on-Loan” from the city
to RPOP, an entity created in August 2018. With
funding from the North Carolina-based William
R. Kenan Jr. Charitable Trust, RPOP hopes to
have a “community benefits agreement” in place
by this summer. Such an agreement could include
some of the measures mentioned by Sadiga and
Cathy, connecting residents to services for busi-
ness, jobs or business creation.

Only by taking such active measures, Anthony
offered, will it be possible to “prevent Russell
from turning out like what we are seeing in the
Phoenix Hill and Shelby neighborhoods, where we've seen a
loss of people, culture and the history.”

All of my interlocutors insisted, as Cathy Hinko said to me, that
“we are not against development. But we define ‘development’
as improving the situation of the people who live there before
doing anything else.”

As the long and troubled history of the West End shows, how-
ever, this kind of restorative development is unlikely to happen
without legal change to help undo the effects of past, legally
permitted policies. The novelist William Faulkner famously
wrote in his 1951 novel Requiem for a Nun: “the past is never
dead. It isn't even past.” Faulkners line can inform us as we
work to preserve the best of the West End and again see it
thrive as a stable residential and commercial area again. That
is, it compels us to remember the errors
of the past and their consequences for
the present as we work to create a more
successful future.

Colin Crawford, dean of the University of
Louisville Brandeis School of Law, serves on
the boards of both the Louisville Bar Asso-
ciation and the Louisville Bar Foundation. B
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EQUAL JUSTICE IS OPEN

During this unprecedented time in our history, Legal Aid
Society remains committed 1o our low-income neighbors
seeking justice. While our physical office has closed to the
public due to COVID-19 our intake lines remain open,
clients can apply online for our services, and our staff is
working hard to ensure that everyone receives the help
they need when they need it the most.

Apply online at www.yourlegalaid.org or call (502) 584-1254.
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Attorneys and Writing:
It’s All in Your Mind? No—But Some of It Is.

Rick Horowitz

Would it help if I told you it's not always your fault?

Bad legal writing, that is. Disorganized. Jargonized. Overstuffed. Dull. Unsuited to that particular
task, and to that particular audience.

Often, there are circumstances beyond your control. There are court requirements. There are
office policies, and agency stylebooks. There are client expectations, even demands. There are
senior-partner quirks. There are deadlines.

The sad result of all these outside factors? You can't always write it the way you want to write it.

But then there are the inside factors— insistent messages emanating from deep within the typical
lawyer brain. Messages like...
“Include this. Include that, too.”
Or...
“If you understand the flow of your argument, so will they.”
Or...
“The longer the sentence, the more useful the information.”
Or even...
“The passive voice should never be used.” (I know...)

I call these messages—and others, equally hazardous to your communication skills— “Rick’s
Rules of the Road for Less-than-Effective Legal Writing” (Or, “A Few Common Law-
yerly Assumptions Worth a Second Look.”) The good news is: You'll have a chance to
re-examine—and start to shed—a few of them on Wednesday, June 3, at the Louisville Bar
Association.

The psychology behind your legal writing is just one of the topics we'll tackle in this full-day
workshop, which is officially (not to mention accurately) titled “More Effective Writing Makes
More Effective Lawyers.” W¢'ll also be expanding your writers toolbox to help you come
up with cleaner, crisper, more informative, more persuasive documents across a wide range
of situations lawyers frequently face—regardless of their area of practice, and regardless of
their level of experience.

This will be my third annual visit to LBA, and I'm expecting the conversation to be every bit
as lively and entertaining and productive as the other two were. You being in the room will
certainly help make that happen.

Some comments from recent workshop attendees? Try these:
“Practical advice that I can employ daily”
“Excellent discussion and great writing ideas.”
“Extremely useful”
“Invaluable information.”
“Give-and-take approach kept me engaged.”
“Fantastic—he really commands your attention’
“Love this class.”

9

You're at least a little bit intrigued, yes? And that’s even before you get to that flstful of CLE
credits. So register now, and spread the word to your attorney colleagues
in Louisville and nearby.

Couldn't we all use some “More Effective Writing..”?
[ hope to see you at LBA on Wednesday, June 3.

Rick Horowitz is the founder and Wordsmith in Chief of Prime Prose, LLC, of-
fering writing, editing, and messaging services fo institutions and organizations
across the country. B
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Inn of Court Accepting Membership Nominations

The Louis D. Brandeis American Inn of Court, founded in 1996 to foster professionalism and
civility among lawyers in the Louisville area, is accepting nominations for new members in
the Barrister, Associate and Pupil categories. Nominees should be lawyers with 15 years or
less litigation experience. Membership is open to solo, small practice or large firm attorneys;
members of the plaintiff and defense bar; prosecutors and public defenders.

The first American Inn of Court was founded in 1980, and today there are more than 300 Inns
with more than 18,000 state and federal judges, lawyers and legal scholars as members. Each
Inn is run independently, but the structure is the same.

The Brandeis Inn, with 84 active members, is comprised of Masters (senior litigation lawyers,
members of the judiciary and law school faculty, all of whom have more than 15 years of legal
experience); Barristers (lawyers with 6 to 15 years of experience; Associates (lawyers with 1
to 5 years of experience); and Pupils (3rd year law students).

Member benefits include opportunities for mentor relationships, substantive law and skills train-
ing, interaction with legal scholars and judges, and networking with litigators in different types
of trial practice, all of which are intended to facilitate communication among the bench, the bar
and the law school for the betterment of local practice and the improvement of the profession.

Meetings are held on a “semester” basis in September, October, November and February, March,
April, and include dinner and CLE programs that focus on issues that arise in litigation and
other topics of interest to trial lawyers, ranging from ethical challenges and professionalism
concerns to innovative trial techniques and new developments in the law.

To nominate a litigation attorney in the Louisville area for membership,” or if you are interested
in further information about the Brandeis Inn, please contact:

Daniel T. Goyette, Chair

Membership Committee of the Brandeis Inn
Advocacy Plaza

701-719 W. Jefferson Street

Louisville, KY 40202

(or forward via e-mail to: dfgoyette20@icloud.com)

*Candidates may be nominated by a third party or may self-
nominate. In either case, nominations should be submitted as
soon as possible, but no later than April 24, 2020. m

Leadership

Keep your eye out for Class of 2020 applications!

%a), Interestedina Podcast for Your Firm?

Comprehensive Podcast
Production Services

Contact Me to Learn More

JimRayCo
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A microscopic enemy known as
COVID-19 (Coronavirus) has dis-
rupted our personal and profession-
al lives in ways we couldn’t have
| imagined even a few short weeks
W ago. In its 120 years of existence, the fga
B LBA has endured any number of ";‘@@
MPY catastrophic national events—from SRS
World Wars to the Great Depression
to the 9/11 terrorist attacks—and
we will endure this one as well. In
=¥ these turbulent and unprecedented
“Tn \ & times, it helps to know that the legal
NO# community is a tight-knit family
| and we're all in this together. Here is
a look back at happier times and a
reminder that we will enjoy them

again.
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CONTINUING LEGAL EDUCATION

CLLE Update

Like you, the LBA is following guidelines and directives of federal, state and local officials to limit
spread of the Coronavirus. The Bar Center remains closed until further notice but LBA staff is acces-
sible by phone and email. We ask for your patience and understanding during this time of elevated risk.

Attorneys needing CLE credit are encouraged to visit the LBA’s OnDemand Library (https://www.

loubar.org/online-cle/) for pre-recorded programs that can be viewed anytime. Alternatively, attor-

neys can participate in one or more of the many ethics webinars available through the LBA’s CLE
Calendar (https://www.loubar.org/calendar/events/).

As it is unclear how long social distancing practices will be necessary, the LBA is working to establish
an online video platform for delivery of CLE programs going forward. More information about this
will be forthcoming as it becomes available.

One important note: The annual AAML/LBA Family Law Seminar scheduled for April 23-24 at the
Bar Center will be postponed. New dates will be announced soon.

LBA ETHICS BROWN BAG

LBA FAMILY LAW ETHICS BROWN BAG

Annual Spring Ethics Program:
2020 Developments in Professional Responsibility

Thursday, May 7

In this two-hour presentation, Professor Giesel will discuss recent develop-
ments in professional responsibility, focusing on recent ABA opinions, recent
changes to the Kentucky Rules of Professional Conduct, and several recent
national cases raising interesting ethics issues.

Lunch included with advanced registration. Please indicate if a vegetarian
option is requested. This program is hosted by the Louisville Bar Associa-
tion in partnership with the University of Louisville Brandeis School of Law.

Speaker: Professor Grace M. Giesel, University of Louisville Louis D.
Brandeis School of Law

Time: 10:45 a.m.— Registration; 11a.m.—1p.m.— Program

Place: LBA, 600 W. Main Street

Price: $90 LBA Members | $81 Sustaining Members | $15 Paralegal Members
$15 for qualifying YLS Members | $25 Solo/Small Practice Section Members
$45 Government/Non-Profit Members | $180 Non-members

AddOn:  $15 printed handouts (electronic is included with registration fee)

Credits: 2.0 CLE Ethics Hours — Approved by KBA and Indiana

LBA BANKRUPTCY SECTION
BROWN BAG

Judge Thomas H. Fulton: A Career Retrospective
Thursday, May 28

‘With his well-earned retirement in sight, Judge Fulton will share reflections
from his career, the state of bankruptcy law, and best practice observations
from his time on the bench.

Speaker: Hon. Thomas H. Fulton, United States Bankruptcy Court

Time: 11:45 a.m.— Registration; Noon - 1p.m.— Program

Place: LBA, 600 W. Main Street

Price: $40 LBA Members | $36 Sustaining Members | $15 Paralegal Members
$15 for qualifying YLS Members | $25 Solo/Small Practice Section Members
$20 Government/Non-Profit Members | $80 Non-members

AddOn:  $15 printed handouts (electronic is included with registration fee)

Credits: 1.0 CLE Hours — Approved by KBA, Pending with Indiana

CLE Cancellation Policy: All cancellations must be received by the LBA 24 hours in advance to
receive a credit or refund. “No shows” or cancellations received the day of the program will require
full payment. Substitutions will be allowed. Please Note: The cancellation policies for certain

~ programs, e.g. the AAML/LBA Family Law Seminar, KY Commercial Real Estate Conference,

MESA CLEs, etc., are different. Please visit our CLE Calendar at www.loubar.org for details.

Collaborative Practice: The Alternate Dispute
Resolution of the Decade

Wednesday, May 27

Learn the dynamics and features of the only established, non-adversarial
civil ADR. Understand the paradigm shift of collaborative practice, which
can reduce the trauma of divorce and help transition family members to their
post-decree lives.

Speaker: Bonnie M. Brown, Attorney at Law

Time: 10:45 a.m.— Registration; 11a.m.—1p.m.— Program

Place: LBA, 600 W. Main Street

Price: $80 LBA Members | $72 Sustaining Members | $15 Paralegal Members
$15 for qualifying YLS Members | $25 Solo/Small Practice Section Members
$20 Government/Non-Profit Members | $160 Non-members

AddOn:  $15 printed handouts (electronicis included with registration fee)
Add $8.50 for lunch, if ordered

Credits: 2.0 CLE Ethics Hours — Approved by KBA, Pending with Indiana

LBA NATIONAL SPEAKER DAY LONG

The Stones CLE: Music Copyright Law with Ethics
based on The Rolling Stones Career (feat. The Top 10
Music Copyright Cases of All-Time)

Friday, May 29

This seminar covers the basics of music copyright law. The course goes over
the fundamentals before you can fully understand the revenue sources and
exclusive rights you get with a song. Attendees will learn why it is important
bands have operating agreements and what should be in those. Attendees will
learn what a copyright is, including how to establish and register a copyright
for your music. You will learn all the copyrights in a song, and all the intel-
lectual property can generate. Lastly, we will discuss joint authorship and
works-made-for-hire, all following the career and discography of The Rolling
Stones. The ethics portion of the program focuses on the unique issues faced
with representing a rock band as a client.

More details and full agenda on this CLE program can be found on the LBA website:
www.loubar.org.

Speaker: Jim Jesse, Rock N Roll Law

Time: 8:45 a.m.— Registration; 9a.m.—4:30 p.m.— Program

Place: LBA, 600 W. Main Street

Price: $240 LBA Members | $216 Sustaining Members | $75 Paralegal Members
$75 for qualifying YLS Members | $120 Government/Non-Profit Members
$75 Solo/Small Firm Section Members | $480 Non-members

Credits: 6.0 (including 1.0 ethics) CLE Hours — Pending with KBA and Indiana

www. loubar.org
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Pride in the profession. Service to the community.

Join lawyers from across the country and enjoy the witty one-
liners, clever pictures and video clips, intriguing poll questions and
hilarious anecdotes that have made his “lawpsided” programs
popular with attorneys in more than 40 states.

Live Ethics Webinars

4.08.2020 | 1:00 pm | Loose Lips Sink Partnerships (and Clients Too): The
Ethical Way to Honor Client Confidentiality | 1.0 CLE Ethics Credit - pending
One of the most sacrosanct duties for lawyers is the duty of confidentiality. A
client has a right to trust that his or her lawyer will not improperly divulge infor-
mation about the representation. This trust is one of the hallmarks of the client-
lawyer relationship. In this surprisingly funny webinar, legal humorist Sean
Carter will explore the contours of the rules concerning lawyer confidentiality.

4.15.2020 | 1:00 pm | May It Displease the Court?: Keeping Your Head (and
Your Law License) in Court | 1.0 CLE Ethics Credit - pending
In this hilarious webinar, Sean Carter reviews some of the most outrageous
breaches of lawyer decorum in recent years. In doing so, he will address the
underlying reasons for lawyers to act out in this manner and provide tips to
prevent losing control of our emotions (and our law licenses).

4.22.2020 | 1:00 pm | Yakety Yak! Do Call Back!: The Ethical Need for Prompt
Client Communication | 1.0 CLE Ethics Credit - pending

While it is important to comply with every obligation of the ethics canon, the
obligation to promptly communicate with the client may be the most import-
ant. Lawyers who flaunt this rule leave their clients with no choice but to
contact the state bar in a desperate attempt to seek answers to their questions.
And, of course, by that point, the disciplinary authorities will have a long list
of questions of their own. In this insightful webinar, Sean

Carter will provide lawyers with practical tips for how to
meet the increasingly difficult of burden of talking, email-
ing and texting to each client's content.

4.25.2020 | 10:00 am | The 2020 Ethy Awards

2.0 CLE Ethics Credit - pending

Each year, Hollywood celebrates the best performances
in motion pictures at the Oscars. Well, in this program,
we note the worst ethics violations in the legal profession
at the Ethys. Humorist Sean Carter will host the festivities
and announce the award winners in such categories
as: Worst Original Excuse, Best Courtroom
Outburst, Most Creative Billing, Least Compe-
tent, and much more. In the process of recap-
ping some of the most egregious
instances of unethical behavior, Sean
Carter will demonstrate how the rest
of us can avoid more common ethical
violations.

4.29.2020 | 1:00 pm | Technical Fouls:
Even Minor Ethics Violations Can
Have Major Consequences | 1.0 CLE
Ethics Credit - pending

When it comes to ethics violations,
there is no such thing as a minor or
“technical” foul. All ethics violations are
serious matters, evidencing a breach of
the trust that has been placed in the

lawyer. As a result, lawyers must avoid =~ BARSTATUS PRICE
falling into the mindset that a particular  |gA Member $55
violation is “no big deal.” To make this o
case, Sean Carter will chronicle a number ~ -BASustaining Member 350
of recent ethics cases in which lawyers LBA Paralegal Member $25
were surprised to discover that even

Non-member $125

minor ethics violations can have major
consequences.

Due to the partnership with Mesa CLE, the LBA will NOT be accepting registrations for
these webinars. Please visit the LBA website’s CLE calendar for the link to register and
the cancellation policy.

LBA ETHICS BROWN BAG

Annual Ethics Program

Tuesday, June 2

Mark your calendar for our annual ethics program with Peter Ostermiller. More information
coming soon!

Lunch included with advanced registration. Please indicate if a vegetarian option is requested.
Speaker: Peter L. Ostermiller, Attorney at Law

Time: 10:45 a.m.— Registration; 11a.m.—1p.m.— Program

Place: LBA, 600 W. Main Street

Price: $90 LBA Members | $81 Sustaining Members | $15 Paralegal Members | $15 for qualifying YLS Members
$25 Solo/Small Practice Section Members | $45 Government/Non-Profit Members | $180 Non-members

AddOn:  $15 printed handouts (electronic is included with registration fee)

Credits: 2.0 CLE Ethics Hours — Pending with KBA and Indiana

LBA NATIONAL SPEAKER DAY LONG

More Effective Writing Makes More Effective Lawyers:
Useful Strategies, Crucial Details, and Lots of Practical Tips

Wednesday, June 3

Knowing the law is essential —but so is being able to communicate about it. Join writing coach
and former attorney Rick Horowitz for a lively and practical session that will reintroduce you
to your legal-writing toolbox, including a few tools you didn't know were in there.

This class explores the fundamentals (and the critical details) of creating clear, well-organized,
persuasive legal documents. Briefs, memos, client letters, even daily correspondence benefit
from your deeper understanding of what goes into successful writing, so we'll examine good
and not-so-good writing to see what worked, what didn't, and why:

+ What should you include, and what can you leave out?

+ What's the most effective structure for this document, and this audience?

- Should you use an outline? Are there better options?

+ What has to happen between “first draft” and “send”?

+ How can you steer clear of those grammar and usage potholes that undermine your cred-

ibility?
+ How do you survive the in-house editing process?
+ And do you really need all that “legalese”? (There’s a reason people tell lawyer jokes...)

Join us at the LBA on Wednesday, June 3, for this full-day workshop. You'll come away with
new skills, new strategies, and new confidence. Sign up now—and spread the word!

More details on this CLE program can be found on the LBA website: www.loubar.org.
Speaker: Rick Horowitz, Prime Prose, LLC

Time: 8:45 a.m.— Registration; 9a.m.—4:30 p.m.— Program

Place: LBA, 600 W. Main Street

Price: $240 LBA Members | $216 Sustaining Members | $75 Paralegal Members | $75 for qualifying YLS Members
$120 Government/Non-Profit Members | $75 Solo/Small Firm Section Members | $480 Non-members

Credits: 6.0 CLE Hours — Approved with KBA and Indiana

MARK YOUR CALENDAR!

11th Annual Lively M. Wilson Memorial Lecture Series on
Ethics, Professionalism and Civility

Tuesday, June 16

Mark your calendars for the 11th Annual Session of the Lively M. Wilson Memorial Series on
Professionalism (formerly known as the Louis D. Brandeis Inn of Court Annual Ethics Program).

Speakers and topics to be announced.

Lunch is included with advanced registration. Please indicate if a vegetarian Iunch is requested.
This CLE is a partnership with The Louis D. Brandeis Inn of Court, the Louisville Bar Associa-
tion and Stites & Harbison

Time: 10:45 a.m.— Registration; 11a.m.—1p.m.— Program
Place: LBA, 600 W. Main Street
Price: $90 LBA Members | $81 Sustaining Members | $15 Paralegal Members | $15 for qualifying YLS Members
$25 Solo/Small Practice Section Members | $45 Government/Non-Profit Members | $180 Non-members
AddOn:  $15 printed handouts (electronic is included with registration fee)
Lunch is included with advanced registration
Credits: 2.0 Ethics CLE Hours — Approved with KBA and Indiana
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FAMILY LAW DAY LONG

Annual Nuts & Bolts of Family Law
Friday, June 19

This annual primer on litigating the domestic relations case from A to Z is always a popular
program. The program is a valuable update for those attorneys currently practicing family law
and for those who might practice in this area in the future. Speakers will review the forms and
procedures needed to take a case from client interview to entry of a decree and give tips on how
to keep the case simple and keep it moving quickly to a resolution.

Up to 10 LBA members can attend this seminar FREE of charge by agreeing to represent
TWO Legal Aid clients, pro bono, in their domestic relations matters. Please call the LBA CLE
Department at 583-5314 for details.

Agenda and speakers available online at www.loubar.org.

Time: 8:45 a.m.— Registration; 9a.m.—4:15 p.m.— Program

Place: LBA, 600 W. Main Street

Price: $240 LBA Members | $216 Sustaining Members | $75 Paralegal Members | $75 for qualifying YLS Members
$120 Government/Non-Profit Members | $75 Solo/Small Firm Section Members | $480 Non-members

Credits:  Pending with KBA and Indiana

LBA NATIONAL SPEAKER DAY LONG

ADVANCED NEGOTIATION STRATEGIES FOR LAWYERS
Thursday, June 25

Featuring MARTIN E. LATZ, international negotiation expert and author of Gain the Edge!
Negotiating to Get What You Want

THIS ADVANCED NEGOTIATION SEMINAR will increase your arsenal of strategies,
techniques and tactics and help you further develop the strategic mindset that’s at the heart of
successful negotiation. Leave behind the intuitive and instinctive—along with their inherent
uncertainties.

Going beyond the basics, Latz teaches you how to avoid divulging strategic information, how to
maximize your leverage, how to counter “objective” standards, and the strategies for successful
closing. Plus, he'll share his secrets for avoiding and breaking impasses and responding to and
utilizing risky negotiation tactics like walkouts and bluffing.

Even if you've been negotiating for years, you'll leave this seminar with new strategies you
can use in your next negotiation.

Martin Latz is one of the nation’s leading experts and instructors on negotiating techniques. A
Harvard Law honors graduate, Marty will help make YOU a more effective lawyer.

Agenda and more information available online at www.loubar.org.
Speaker: Martin E. Latz, Latz Negotiation Institute

Time: 8:45 a.m.— Registration; 9a.m.—4:30 p.m.— Program

Place: LBA, 600 W. Main Street

Price: $360 LBA Members | $324 Sustaining Members | $175 Paralegal Members, qualifying YLS Members,
Government and Non-Profit Members, or Solo/Small Firm Section Members | $720 Non-Members

Credits: 6.0 (Including 1.0 Ethics) CLE Hours — Approved with KBA and Indiana

LOUISVILLE BAR ASSOCIATION IN PARTNER-
SHIP AMERICAN CONSTITUTIONAL SOCIETY

Annual U.S. Supreme Court Review

Tuesday, June 30

The American Constitution Society and the LBAs Appellate Law Section invite you to their
7th annual U.S. Supreme Court Review CLE program. The seminar will address the key cases
before the U.S. Supreme Court during October Term 2019. The court will recap key opinions
from the previous year, discuss any new or continuing trends at the Court, and preview the
upcoming Term.

Lunch included with advanced registration.
Speakers: Michael P. Abate, Kaplan Johnson Abate & Bird and more, TBA.

Time: 10:45 p.m.— Registration; 11a.m.—1p.m.— Program
Place: LBA, 600 W. Main Street
Price: $90 LBA Members | $81 Sustaining Members | $15 Paralegal Members | $15 for qualifying YLS Members
$25 Solo/Small Practice Section Members | $45 Government/Non-Profit Members | $180 Non-members
AddOn:  $15 printed handouts (electronic is included with registration fee)
Lunch is included with advanced registration
Credits: 2.0 CLE Hours — Approved with KBA and Indiana

Buyers Must Strategize in Today’s
Sellers’ Market

Marty Latz

“How can you negotiate the best deals as a buyer in a sellers’ market?” a real estate
investor asked me.

“Ifsnot easy, I replied. “But using certain negotiation strategies will increase your ability
to get the best possible deal.”

Of course, the structural challenge is significant. A sellers' market means there are more
buyers and demand than sellers and supply.

As a result, sellers have a greater likelihood of getting several potential buyers bidding
against each other. This puts sellers in a powerful leveraged position and their potential
buyers in a relatively weak one.

So what can buyers do?

1. Find potential deals before they hit the open market.
If you hear an owner may want to sell, immediately contact them. You might even
contact a property’s owner even if you don't hear anything. After all, market values
often rise quickly in sellers’ markets and some owners may decide to turn a nice
profit if presented with a quick and easy opportunity to do so.

Of course, still critically analyze every potential opportunity. You must keep your
finger on the pulse of the market and do your homework on every deal. With mar-
ket values constantly changing, the key to your best deals still will be dependent
on a comprehensive financial and market analysis of the property’s potential and
the risk involved.

2. Creatively explore the seller’s interests.
A colleague’s spouse recently helped a couple purchase a home in central Phoenix
despite this couple’s offer being lower than two competing offers.

How? My colleague’s spouse insisted on a personal meeting with the seller and found
out the seller strongly preferred a buyer who would take care of the house in the same
manner she did, and had an interest in an early close with no financial contingencies.

In short, the seller valued a strong, personal connection with the house and a short,
certain close as more important than price. Both parties ended up with a great deal.
My advice? Find out what non-price issues the sellers value. Then fully satisfy them
in your offer.

3. Manage the timing.
The passage of time works against most buyers in sellers’ markets.

Why? It gives sellers the opportunity to find other potential buyers and get you
bidding against each other. Avoid this by putting relatively short deadlines on your
offers and being prepared to commit and move forward quickly on deals if necessary.

4. Beware of your ego, bidding wars and the pack mentality.
Auctions almost always favor sellers because they feed competitive buyers’ egos
and need to “win.” So if you end up in an auction or a bidding war, keep your ego
in check and maintain your focus on your predetermined goal. Don't get carried
away by the competitive gamesmanship element of the process. Winning may carry
an unacceptably high cost.

It's also tempting to bid up when you see another investor, especially a sophisticated one,
bidding up the same property. If they are bidding, many think, it must be worthwhile
and a good value.

This pack mentality is no substitute for your own due diligence and your own effort to
set and stick with your goals.

Others could be bidding with a completely different investment perspective and set of
financial expectations than your own. For example, they may intend to commercially
develop the property in a unique way, thus justifying for them a relatively high price.

Your interest and business model, on the other hand, may be shorter-term and may not
justify nearly that same price. Don't bid up based on others’ expectations.

Let’s face it, if's not easy to be a buyer negotiating in a sellers’ market. But you can help
level the playing field. And even if you don't, all may not be lost. You may still end up
profiting nicely if the sellers’ market just keeps on going.

That's a bet many seem to be making these days.

Martin E. Latz is founder of Latz Negotiation Institute, a national ne-
gotiation training and consulting firm based in Phoenix and author of
“Gain the Edge! Negotiating to Get What You Want.” Latz will be at
the Bar Center on June 25, 2020 to present his seminar, GAIN
THE EDGE® Negotiation Strategies for Lawyers. B
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It may be debatable whether the “war on coal”
was caused by overly-broad and too stringent
regulations or by improved mechanization
and being out competed by the availability of
abundant, cheaper and cleaner natural gas.
However, what is not debatable is that the
coal industry has been in significant economic
decline for years, and as evidenced by the
bankruptcies of Blackjewel LLC, Revelation
Energy and Murray Energy Holdings Co., is
not improving.

‘When an industrial company closes, it not
only has an economic impact on its employees
and their communities, but on the environ-
ment as well. After an active mining opera-
tion shuts down, it not only leaves behind its
workforce, but also leaves behind reclamation
and environmental obligations which could
leave taxpayers on the hook for the clean-up
and reclamation costs as well as extensive
damage to the landscape and potentially toxic
remnants that the local communities will have
to bear the brunt of for years.

In this situation, two distinct statutory inter-
ests potentially come into conflict. The United
States Bankruptcy Code, Title 11 was enacted
to allow companies and debtors a “fresh start”
by being released from liability from certain
debts. By allowing environmental liabilities
to survive or evade the otherwise compre-
hensive Chapter 11 plan, this may destroy a
debtor’s ability to reorganize. While environ-
mental laws were enacted to require regulated
entities to comply with regulatory criteria and
standards for the protection of human health,
safety and the environment, eliminating en-

vironmental claims in bankruptcy cases may
allow guilty parties to escape liability, delay
or prevent cleanup, require other parties to
overpay for their relative contributions to
the contamination and unnecessarily impose
costs on the government.

The resolution of environmental liabilities in
bankruptcy represents a particular challenge.
There is a basic tension between the goals of
environmental law and bankruptcy law and,
until recently, there was a little in the way of
legal precedent upon which counsel could
rely in developing a bankruptcy strategy for
the resolution of environmental liabilities.
However, the increased level of activity in
the bankruptcy area has resulted in increased
precedent and therefore greater guidance in
this area. In addition, this volume of work has
resulted in the development of more efficient
resolution strategies for corporations with
environmental liabilities facing bankruptcy.
This article discusses the intersection of en-
vironmental and bankruptcy law.

Relevant Environmental Law

The Comprehensive Environmental Response
Compensation and Liability Act (CERCLA),
42 U.S.C. § 9601 ef seq., was enacted in 1980
to respond to sites such as Love Canal which
posed a threat to the environment and human
health and safety which were created by the
disposal of hazardous substances. CERCLAs
primary purpose and focus is to promote
the cleanup of abandoned or uncontrolled
contaminated sites and to ensure that the
potentially responsible parties (PRP) bear the

Scott Porter

cleanup costs for the contamination.

Under CERCLA, a PRP is responsible if (a) a
person falls within one of the four categories
of responsible parties (present owners or
operators; past owners or operators; genera-
tors of hazardous substances; or arrangers
or transporters of hazardous substances);
(b) hazardous substances are disposed of at
the facility; (c) there is a release or threatened
release of a hazardous substance from the
facility into the environment; and (d) the
release results in response costs. 42 U.S.C.
§ 9607 Liability under CERCLA is strict
and is generally joint and several limiting the
availability of defenses to CERCLA liability.
The guiding principle of CERCLA is that the
“polluter pays.” A responsible party may be
held liable for cleanup costs or may be com-
pelled to clean up a contaminated site through
a judicial injunction or administrative order.

The Resource Conservation and Recovery
Act (RCRA) enacted in 1976 is the princi-
pal federal law governing the management
and disposal of solid waste and hazardous
waste, 42 U.S.C. § 6901 ef seq. RCRA
regulates hazardous wastes from the point of
generation through their transportation and
treatment, storage and/or disposal. Because
RCRA requires controls on hazardous waste
generators (i.e., sites that generate hazard-
ous waste), transporters, and treatment,
storage and disposal facilities (i.e., facilities
that ultimately treat/dispose of or recycle
the hazardous waste), the overall regulatory
framework has become known as the “cradle
to grave” system.

RCRA governs the management of solid and
hazardous waste at facilities that are cur-
rently in use while CERCLA is focused on the
management and remediation of abandoned,
non-operating sites that are contaminated
with hazardous wastes and substance. Un-
like CERCLA, RCRA facilities’ owners and
operators are known and are currently using,
managing, or disposing of hazardous wastes.
RCRA also regulates the transport of hazard-
ous waste. RCRA would be more relevant in
a reorganization proceeding.

Relevant Bankruptcy Law

Original jurisdiction over environmental law
issues rests with state courts or UL.S. District
Courts. See 42 U.S.C. § 9613(b) —vesting
District Courts with jurisdiction over CER-
CLA. Once a bankruptcy case is filed, a
party may generally remove a claim or cause
of action to the bankruptcy court under 28
U.S.C. § 1452(a). However, § 1452 expressly
excepts civil actions “by a governmental unit
to enforce such governmental unit's police or
regulatory power” from removal which gen-
erally excepts environmental claims brought
by a governmental entity. See City & County
of San Francisco v. PG&E Corp., 433 E.3d
1115, 1123 (9th Cir. 2006) (language in § 1452
practically identical to police power exception
from automatic stay in § 362 and should be
interpreted consistently).

The Bankruptcy Code “discharges the debtor
from all debts that arose before the date of
the order of relief” 11 U.S.C. § 727(b). A
“debt” is defined as a “liability on a claim.” 11
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U.S.C. § 101(12), while a “claim” is defined
very broadly. 11 UL.S.C. § 101(5). If a debtor is
discharged through bankruptcy proceedings,
they will be entitled to two critical things: (a)
arelease from liability on all claims subject to
the discharge; and (b) an injunction preventing
others from taking action against the debtor to
enforce the claims that have bene discharged.
The scope of the discharge is very broad and
binds all creditors who received either actual
or constructive notice, even if the creditor did
not file a proof of claim with the bankruptcy
court. 11 U.S.C. §1141.

Because some environmental obligations
do survive bankruptcy or are an ongoing
operational requirement, an analysis regard-
ing which environmental law is applicable is
an important consideration when deciding
whether to proceed under a Chapter 11 re-
organization or Chapter 7 liquidation. As a
general rule, only pre-petition (for Chapter 7
cases) and pre-confirmation (for Chapter 11
cases) claims can be discharged in bankrupt-
cy. Courts addressing whether environmental
obligations are dischargeable must first deter-
mine whether the environmental obligations
constitute a “claim” under the Code.

When Is an Environmental Claim

Dischargeable in Bankruptcy?
One of the most significant issues relating to
environmental liabilities is whether they can
be discharged in bankruptcy. Dischargeable
means a legal release or elimination of debt so
that the debtor is no longer liable. 11 U.S.C.
§ 727(b). Environmental claims usually fall
into one of three categories:
(a) An obligation to pay money;
(b) An obligation to perform a cleanup; or
(c) An obligation to refrain from polluting
in the future.

Generally, environmental claims that consists
of an obligation to pay money are discharge-
able in bankruptcy. In re Chateaugay Corp.,
112 B.R. 513 (S.D. NY 1990), affd 944 E2d
997 (2nd Cir. 1991). An obligation to clean
up a site is dischargeable to the extent that the
creditor could perform the cleanup itself and
sue for response costs, because it is an equi-
table claim that can be discharged through
the payment of money. Because of the threat
to human health and safety, an obligation to
refrain from or cease polluting in the future
is not dischargeable since payment cannot be
made in lieu of stopping continued pollution.

Three initial questions drive the analysis
of whether an environmental claim is dis-
charged. First, is the particular obligation
a “claim?” Second, if so, when did the claim
arise? Third, was there sufficient enough
notice?

(@) What is a Claim?
Per 11 U.S.C. § 101(5), a claim includes a:

(a) right to payment, whether or not such
right is reduced to judgment, liquidated,
unliquidated, fixed, contingent, matured,
unmatured, disputed, undisputed, legal,
equitable, secured, or unsecured; or

(b) aright to an equitable remedy for breach
of performance if such breach gives rise to
a right to payment, whether or not such
right to an equitable remedy is reduced
to judgment, fixed, contingent, matured,
unmatured, disputed, undisputed, secured,
or unsecured.

Legal rights for money damages are covered
under (5)(a) while equitable remedies giving
rise to money damages are under 5(b). The
holder of a claim generally may participate in
the bankruptcy case, vote on the plan, and is
entitled to a distribution. Claims are generally
subject to discharge.

Is this “cleanup order” by a government
agency a “claim?” In determining whether
an environmental obligation will constitute a
claim, the second part of this definition is usu-
ally the measuring stick. For instance, when
a debtor is subject to a regulatory cleanup
order directing it to clean up contamination
on property it owns or on property owned
by others that was entered prior to the bank-
rupfcy petition.

This was the situation reviewed by the Su-
preme Court in Ohio v. Kovacs, 569 U.S. 274
(1985). In that case, the debtor was responsi-
ble for remediating a waste handling site. The
state had issued an injunctive order requiring
the debtor to conduct a cleanup. However,
the debtor was no longer in possession of the
site. Therefore, the debtor could comply only
by monetarily reimbursing the state. Because
the injunctive order could only be satisfied by
the payment of money, the court held that the
debtor’s obligation to clean up environmental
damage at a site the debtor did not own was
a claim dischargeable in bankruptcy because
the obligation had been effectively reduced to
a money judgment.

However, the facts in Kovacs were unique.
Prior to filing for bankruptcy, the state had
obtained the appointment of a receiver who
took possession of the site and the defendants’
assets in order to implement the cleanup; thus,
the only performance the state effectively
wanted was the payment of money. Id at 282-
83. Kovacs also established that a debtor
cannot keep property and avoid liabilities.

Importantly, there are a number of issues in
this holding that the Supreme Court did not
specifically address. For example, the court
did not address what would have happened
if the debtors cleanup obligation was for
the debtor's own site; criminal prosecution;
penalties imposed prior to bankruptcy; legal
consequences if the debtor had been in bank-
ruptcy before the appointment of a receiver
and trustee; noting that the decision only ad-
dresses “the affirmative duty to clean up the
site and the duty to pay money to that end.”
Id at 284-85.

Following Kovacs, the various circuits have
been fine tuning this decision. The Second
Circuit, in In re Chateaugay Corp., 944 F.2d
997, 1008 (2d Cir. 1991), held that orders for
injunctive relief are dischargeable if they do
no more than impose an obligation entirely
as an alternative to a payment duty. However,
if the injunctive relief requires the debtor to
cease ongoing pollution, then the order is
not deemed a claim and is not dischargeable.

In August 2009, the Seventh Circuit issued
an opinion in United States v. Apex Oil Com-
pany, Inc., 579 E3d 734 (7th Cir. 2009). In
that case, Apex Qil was appealing the grant
of an injunction under the RCRA requiring
Apex QOil to clean up a contaminated site.
The issue decided by the court was whether
the government’s claim for an injunction was
discharged in bankruptcy. The court held that
because RCRA does not entitle a plaintiff to

demand, in lieu of an actual cleanup, the pay-
ment of money damages, the injunction was
not discharged.

The clearest outline of a test was set forth in
In re Mark IV Industries, Inc., 439 B.R. 460,
468 S.D. N.Y. 2010). The Mark IV court dis-
tilled the following three factors as a test for
determining whether a cleanup obligation is
dischargeable:

(1) TIs the debtor capable of executing the
equitable decree or can it only comply only
by paying someone else to do it?

(2) Is the pollution ongoing?

(3) If not, does the environmental agency
have the option under the statute giving
rise to the equitable obligation to remove
the waste and seek reimbursement from
the debtor?

The first prong addresses the Supreme Court’s
holding in Kovacs, and examines whether the
debtor is in possession of or has access to the
site such that it physically could undertake the
remediation. The second factor is intended
to make certain that the equitable obligation
is not a “repackaging of a forfeited claim for
damages,’ but is instead intended to address
current, ongoing contamination that contin-
ues to impact the environment, and the third
examines whether the environmental agency
has the “option” under the relevant statute
to accept payment in lieu of performance.
In 2017, utilizing this test, the United States
Bankruptcy Court for the Eastern District of
North Carolina held that allegations of viola-
tions of the Clean Water Act and RCRA are
not “debts” and were not dischargeable. See In
re Taylor, 572 B.R. 592, 601 (E.D. N.C. 2017).

What these cases illustrate is that issues
concerning what is a claim triggering envi-
ronmental obligations in bankruptcy can be
fact specific and vary based on the jurisdiction
of the bankruptcy filing. Once something is
determined to be a claim, the next factor to
analyze in determining whether it is discharge-
able is when the claim occurred or originated.

(b) When did a Claim Originate?

Does a claim arise when a debtor con-
taminates a site, when contamination is
discovered, when scope of contamination is
understood, or when cleanup is complete, and
costs are fully liquidated? For an environmen-
tal claim to be dischargeable in a Chapter 7
bankruptcy, it must have arisen pre-petition;
that is, before the debtor files its petition
for bankruptcy. A debtor remains liable for
all claims arising after the bankruptcy plan
has been confirmed. (11 U.S.C §727); while
in Chapter 11, preconfirmation claims are
subject to discharge (11 U.S.C. §1141(d)).
Therefore, determining when the claim arises
is often key.

There is conflict among the circuits as to when
a claim “arises.” Following the Ninth Circuit’s
ruling in In re Jensen, 995 E.2d 925 (9th Cir.
1993), the Sixth Circuit held that an environ-
mental claim arises pre-petition, and thus
may be discharged, only if it is based upon
pre-petition conduct that can fairly be con-
templated by parties at time of debtors’ bank-
ruptcy. Signature Combs, Inc. v. LS., 253 E.
Supp. 2d 1028 ,1040 (E.D. Tenn., 2003). See
also In re City of Detroit, Michigan, 548 B.R.
748, 763 (E.D. Mich. 2016). This approach
slightly favors CERCLAS public health and

safety goals over bankruptcy’s fresh start goal
in determining when a claim should arise for
purposes of bankruptcy discharge.

(¢) Notice Must be Given

Just as a debtor is obligated to provide
their creditors with notice, a company with
environmental issues may need to provide
notice to potential claimants in order to have
its obligations discharged. Hence the ques-
tion, did the creditor holding the claim have
sufficient notice of the case and the debtor’s
liability to participate in the bankruptcy case?
Courts have held that environmental claims
were not discharged when adequate notice
to potential environmental claimants was
not given. Notice satisfies due process if it
is “reasonably calculated, under the circum-
stances, to apprise the interested parties of
the pendency of the action and afford them
an opportunity to present their objections.”
Mullane v. Central Hanover Bank & Trust,
339 U.S. 306, 314 (1950).

In AM Int'l Inc. v. Datacard Corp., 106 E.3d
1342 (7th Cir. 1997), environmental liabilities
arising out of a debtor’s contaminated prop-
erty were not discharged when the acquiring
company lacked sufficient information to tie
the debtor to the contamination prior to dis-
charge. United States v. Union Scrap Metal,
123 B.R. 831 (D. Minn. 1990), held that the
EPAS claim survived because it did not know
or have reason to know of its environmental
claims against the debtor and did not incur
any response costs until after the plan of
reorganization was confirmed.

The Signature Combs Court, supra at 1037-
38, determined that this standard allows a
claim to accrue earlier than the right to pay-
ment standard because the potential claimant
need not incur response costs (the fourth
CERCLA clement) for a contingent claim to
arise under this standard. At the same time,
the standard requires more awareness of a po-
tential CERCLA claim by a potential creditor
than do the underlying act or debtor-creditor
relationship standards, both of which allow
claims to accrue even if the potential creditor
had no idea that it might have a CERCLA
claim against the debtor.

In so doing, this standard attempts to recon-
cile the goals of both the bankruptcy courts
and CERCLA. See In re Chicago, 974
F.2d 775, 786 (7th Cir. 1992) (holding, for
discharge purposes, that a CERCLA claim
arises when the claimant can “tie the bank-
ruptcy debtor to a known release of a hazard-
ous substance which this potential claimant
knows willlead to CERCLA response costs.”);
NCL Corp. v. Lone Star Bldg. Ctrs., Inc., 144
B.R. 170 (S.D.Fl1a.1992); Sylvester Bros. Dev.
Co. v. Burlington Northern R.R., 133 B.R.
648, 653 (D.Minn.1991) (in which the Union
Scrap judge applied a fair contemplation
standard instead of its prior right to payment
approach).

In dealing with environmental claims, the
key notice issues turn on whether the credi-
tor had sufficient knowledge or notice about
the bankruptcy proceeding and its claims
so that the claim or debt can be discharged.
Bankruptcy law differentiates between
“known” and “unknown” creditors. The type
of notice is dependent on whether the creditor
is a “known” or “unknown” creditor. Actual
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notice must be given to all known creditors,
which includes creditors actually known to
the debtor as well as creditors whose identi-
ties are “reasonably ascertainable.” Matfer
of Crystal Qil Co., 158 E. 3d 291 (5th Cir.
1998). “Reasonably ascertainable” means
that the creditor could be identified through
reasonably diligent efforts. Id.

In contrast, formal notice of the bankruptcy
proceeding is not necessary to satisfy due
process if the creditor is unknown. Construc-
tive notice, where the creditor is unknown,
is sufficient. Ninth Ave. Remedial Group v.
Allis-Chalmers Corp., 195B.R. 716 (N.D. Ind.
1996). Notice to unknown creditors by pub-
lication is generally sufficient, as long as the
noticing party acted reasonably in selecting
the means to inform the persons affected. In
re Nortel Networks, Inc., 531 B.R. 53, 62-63
(Bankr. Del. 2015).

For a contingent claim to be discharged, the
claimant must have had sufficient knowledge
of the release or threatened release so that it
could have effectively asserted its right in the
bankruptcy proceedings in a timely manner.
Inre Chicago, supra at 787. The claimant must
also have had sufficient knowledge or notice
that the debtor was a potentially responsible
party. Id.

Debtors who believe they may be liable for
an environmental claim should consider pro-
viding broad notice to all potentially affected
parties so that the environmental obligation
will be dischargeable. However, there are cer-
tainly circumstances where a debtor may not
want to provide information about a potential
environmental liability, so notice and timing
must be weighed and evaluated. It should be
emphasized that failure to provide adequate
notice may lead to the debtor not having its
environmental debts and liabilities discharged.

An important consideration when deciding
whether to give broad notice is that often
reorganized companies face environmental
claims years or even decades after the bank-
ruptcy proceedings have concluded and hav-
ing a claim discharged can be an affirmative
defense or entitle a reorganized company to
an injunction. Debtors should maximize the
scope of the discharge by conducting a rea-
sonable search into potential environmental
claimants and providing notice of the bank-
ruptcy case to such claimants. Regulatory
agencies or other parties potentially liable
with the debtor under environmental laws
should take action upon receiving notice of
bankruptcy case, because their rights could
be adversely affected.

Are Future Response Costs Recoverable?
Often there are multiple PRPs who could have
caused or contributed to the contamination,
especially co-investors and predecessors in
title who may have rights against the debtor
in possession. This leads to a situation where
PRPs seek cost recovery. If a debtor's cleanup
obligations have been determined to be claims
because they can be satisfied by the payment
of money, under what circumstances can
other PRPs recover at least some of the future
cleanup costs from the debtor who would have
been responsible for under environmental
remediation statutes

11 U.S.C. § 502(e)(1) provides for the disal-
lowance of contingent claims for reimburse-
ment or contribution where the claimant
is co-liable with the bankrupt debtor. This
section disallows contingent pre-petition
claims by co-liable parties, such as specula-
tive contribution claims. Claims for cleanup
expenses actually incurred by a co-liable
party post-petition, with respect to assets
possessed by the debtor, may be entitled to
administrative expense status

Courts interpreting § 502(e)(1)(B) have con-
sistently applied a three-part test to determine
whether a private party’s claim is subject to
disallowance. Each part of the test must be
satisfied for a claim to be disallowed:
(1) Contingency. The claim must be contin-
gent at the time of allowance or disallow-
ance; and
(2) Co-liability. The party asserting the
claim must be liable with the debtor on the
claim of a third party; and
(3) Reimbursement or contribution. The
claim must be for reimbursement or contri-
bution. Two policies underlie the applica-
tion of this section: (1) preventing double
recovery on the same claim and furthering
equitable distribution among creditors; and
(2) enabling bankruptcy case to proceed
with distribution to unsecured creditors
without awaiting resolution of contingency.
In re Fuel Barons, Inc., 488 B.R. 783, 787
(Bankr. N.D. Ga. 2013).

In applying these criteria, courts in the circuits
have been split. In re Lyondell Chem. Co, 442
B.R. 236 (Bankr. S.D. N.Y. 2011); In re Chem-
tura Corp., 443 B.R. 601 (Bankr. S.D. N.Y.
2011) and Route 21 Associates of Belleville,
Inc. v. MHC, Inc. 486 B.R. 75 (S.D.N.Y.
2012), affd, In re Lyondell Chem. Co., 542
Fed. Appx. 41 (2d Cir. 2013) adopted broad
interpretations of each of the above elements
and disallowed essentially all claims seeking
recovery of future remediation costs.

In these cases, all of the PRPS’ claims for
future costs were disallowed, as the courts
found that: (1) claims remain contingent until
liability has been established and amounts
are actually paid; (2) the PRPS’ claims were
ultimately premised on co-liability to the
government; and (3) the claims were for con-
tribution or reimbursement. Lyondell, supra
at 248. Thus, these decisions severely limit
the types of claims a creditor PRP can assert
against a debtor and preclude claims based
on future costs and expenses.

A PRP’s ability to withstand a §502(e)(1)
(B) challenge to its cost recovery claims for
future costs has gotten far different treatment
in the First, Third and Sixth Circuits. In the
Third Circuit, in In re Allegheny Int’l, Inc.,
126 B.R. 919 (W.D. Pa. 1991) affd without
opinion 950 E2d 721 (3d Cir. 1991), the court
affirmed a Western District of Pennsylvania
case that allowed a PRP's CERCLA Section
107 claim for future response costs after find-
ing the co-liability element to be unsatisfied.
The claimant sought to recover its own past
and future response costs for a cleanup that
lacked any governmental involvement. The
Allegheny bankruptcy court concluded that
“the distinction between a cleanup performed
by [a claimant] and a cleanup performed by
the EPA is crucial.” 126 B.R. at 923.

Both the First and Sixth Circuits have

concluded that a co-PRP’s claim may not
be disallowed under Section 502(e)(1)(B)
where the government is barred from filing
or has waived its right to file a claim. In In re
Hemingway Transport, Inc., 993 E.2d 915,
928 (1st Cir. 1993) the First Circuit vacated
a bankruptcy court’s order disallowing a
PRP’s claims, instructing the bankruptcy
judge to either allow the bankruptcy trustee
or the claimant to file a surrogate claim on
EPASs behalf, or allow and estimate the PRP’s
claim pursuant to normal claim allowance
procedures.

In a case that originated in the Sixth Circuit,
a claimant argued that it should not be con-
sidered co-liable with the debtor because the
governmental agencies had not filed a claim
before the bar date, which had passed several
years earlier. In re Eagle-Picher Industries,
Inc., 131 E3d 1185 (6th Cir. 1997) and 235
B.R. 876 (6th Cir. 1999). The Sixth Circuit
found that if the agencies were absolutely
barred from filing a claim, there would no lon-
ger be co-liability between the claimant and
debtor, and thus its claim should be allowed.

In remanding the case back to the bankruptcy
court, Sixth Circuit suggested that the bank-
ruptcy court give “fresh consideration” to the
Allegheny approach regarding placement of
distributions on claims into a trust to be ex-
pended on the remediation of a site, in order
to guard against double liability or double re-
cover. Id. at 1189 & 879. Based on the holding
in Eagle-Picher, it appears that a PRP has the
basis and ability to withstand a Section 502(e)
(1)(B) challenge to its cost recovery.

Debtor’s Protection against Government

Environmental Claims

(@ Policy and Regulatory Excep-

tion to the Automatic Stay
The automatic stay is one of the greatest
protections conferred upon debtors in bank-
ruptcy. Once a bankruptcy petition has been
filed, parties are enjoined from taking any ac-
tions to collect, assess, or recover pre-petition
claims against the debtor or debtor’s property
pursuant to 11 U.S.C. § 362(a). In general, the
automatic stay is designed to halt all pending
legal actions against the debtor and to require
any party seeking to continue a legal proceed-
ing to obtain leave of the bankruptcy court.

The automatic stay, however, is not absolute.
There are several exceptions, including the ‘po-
lice and regulatory exception,” which applies
to the “commencement or continuation of an
action or proceeding by a governmental unit. ..
to enforce [its]. . .regulatory power, including the
enforcement of a judgment other than a money
judgment. 11 U.S.C. § 362(b)(4). Debtors
should be aware that governmental agencies
are likely to assert this exception when seeking
fo continue any pre-petition legal actions based
on alleged violations of various environmental
laws, including, but not limited to, claims re-
garding environmental site remediation.

The case of Bickford v. Lodestar Energy,
Inc., 310 B.R. 70 (E.D. KY 2004) illustrates
this. Under KRS Chapter 350, a surface mine
is required to maintain reclamation bonds.
Lodestar had 68 permits and bonds issued
through Frontier Insurance Company (Fron-
tier), incorporated in the state of New York.
On August 24, 2001, the New York Super-
intendent of Insurance and Frontier jointly
petitioned the New York Courts for an order

placing Frontier in rehabilitation under New
York's Rehabilitation and Liquidation Act.

Because of this, the Kentucky Department
of Insurance suspended Frontier's certificate
of authority to do business in the Com-
monwealth of Kentucky and the Energy and
Environment Cabinet notified Lodestar that
they were now operating without the required
bonds in violation of statute. The Bankruptcy
Court issued two orders, the first in the main
bankruptcy case determining that those
certain threatened actions by the Cabinet
would violate the automatic stay and a second
order in the adversary proceeding, granting
Lodestar's Motion for Temporary Restrain-
ing Order and/or Preliminary Injunction. At
the foundation of each of these orders was
the Cabinets continuing enforcement of the
statutory bonding requirement.

On appeal, the court reversed relying on the
“police power” exception to the automatic stay.
In order to evaluate whether governmental ac-
tion comes within the “police power” exception
to automatic stay, the court determined that it
must apply the “pecuniary purpose” test and
analyzed whether the intended action was to
give effect to public policy or to protect gov-
ernment’s or third party’s pecuniary interest.

The court was not convinced that proceedings
pursuant to the reclamation bond requirement
represented a protection of the governments
pecuniary interest in the debtors property
rather than a concern with matters of public
safety. The bond requirements were meant to
protect against the dangers posed by land that
was not reclaimed and came within the “police
power” exception to automatic stay. Id. at 76-
77. This opinion confirmed that when there is
aneed to protect human health, safety and the
environment, bankruptcy is not intended to be
a safe haven from compliance with regulatory
requirements generally applicable to ongoing
operations of debtor. Id. at 76.

Although this exception to the automatic stay
generally does not apply where a governmen-
tal unit is seeking to enforce a monetary judg-
ment, courts have usually read the exception
broadly, in favor of allowing a government
to continue its environmental actions against
a debtor, even where the government is ef-
fectively seeking some pecuniary relief. Penn
Terra, Ltd. v Pa. Dep't of Envtl. Res., 733 E2d
267 (3d Cir. 1984).

This exception will often allow a governmental
entity to continue a pre-petition environmen-
tal action against the debtor, even one involv-
ing monetary obligations, until entry of the
bankruptcy court monetary judgment. How-
ever, the government is stayed from enforcing
the judgments outside of the bankruptcy pro-
ceeding. See, New Jersey v. WR. Grace & Co.
(In re W.R. Grace & Co.), 412 B.R. 657, 663
(D. Del. 2009); LLS. v. LTV Steel Co., Inc.,
269 B.R. 576, 582 (W.D. Pa. 2001).

Debtors may find some relief in that some
bankruptcy courts will apply the ‘pecuni-
ary interest/public policy test’ to determine
whether an action by a government falls under
the police and regulatory exception. Berg v.
Good Samaritan Hospital, 230 E.3d 1165,
1167 (9th Cir. 2000). If the proceeding relates
principally to the protection of a pecuniary
interest in the debtor’s property, rather than to
its public policy interest in general safety and
welfare, the action is subject to the automatic
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stay. WR. Grace & Co., supra at 665.

(b)  Dischargeability of Claims Pur-

sued by the Government
As noted earlier, as a general rule, only
pre-petition (for Chapter 7 cases) and pre-
confirmation (for Chapter 11 cases) claims
can be discharged in bankruptcy. Any
pre-bankruptcy right to payment of money
pursued by a governmental unit constitutes a
claim and is subject to discharge. With certain
exceptions, governmental entity creditors
asserting these claims are required to file
proofs of claim in the bankruptcy case and are
treated as general unsecured creditors, often
receiving cents on the dollars owed.

Conclusion

Companies considering bankruptcy must
fully evaluate their potential environmental
liabilities prior to filing for bankruptcy and
critically analyze which liabilities may be
discharged and which may survive. Simi-
larly, companies considering bankruptcy
also should be aware that once a bankruptcy
filing is initiated, state and federal environ-
mental agencies might be forced into action
to address known environmental pollution
conditions that may otherwise have been
a lower priority to try to prevent potential
cleanup obligations of the debtor from being
discharged. Potential claimants must also be
vigilant to protect their interests in the event
a claim is looming or actually is filed.

Despite the growing body of law clarifying
procedures and process, the conflicting goals of
environmental law (i.e., to impose the costs of
environmental cleanup on responsible parties)
and bankruptcy law (i.e., to allow distressed
entities to obtain a fresh start free from their past
financial problems) continue to exist. Regardless
whether you are representing a debtor, PRP or
claimant, the continuing battle over money and
the conflict between the goals of environmental
law and bankruptcy demand innovative strate-
gies to expeditiously and cost-effectively manage
environmental risks and liabilities.

Scott Porter is an associate with the Vaughn Petitt
Legal Group where his practice focuses on environ-
mental and natural resources law, property matters
and easement issues, contract and construction
law, as well as the defense
of government agencies
and employees. He is
currently the chair of
the LBAs Environmen-
tal Law Section. Scott
can be reached at (502)
243-9797 or sporter@
vplegalgroup.com. B

CARE

Teaching Students Smart Spending Since 2008

Nick Maraman & Chris Madden

While the fundamentals of the UL.S. economy are performing well,
there are pockets of weakness and areas of concern for many across
the country and in Kentucky, especially in regard to household debt
and consumer credit. A few statistics bear this out:

+ In February 2020, the Federal Reserve Bank of New York
reported that total household debt balances in the UL.S. topped
more than $14 trillion—a record high.

+ Student loan debt increased by $10 billion in the fourth quarter
of 2019 alone, raising total outstanding student loan debt to $1.51
trillion. More than one in ten student loan borrowers across
the country are more than 90 days behind on their payments.

+ A 2014 report from Standard & Poors Rating Service found
that more than 50 percent of American adults are considered
financially illiterate.

+ Kentucky is regularly included in the top 10 states in the nation
for per capita personal bankruptcy filings. According to data
compiled by the American Bankruptcy Institute, in 2019 Ken-
tuckians filed some 14,882 personal bankruptcy cases, which
placed it 10th per capita among all states.

Although the factors for these sobering consumer credit statistics
are multiple, ensuring better education about financial products and
responsible use of credit is key to reversing these trends. Strong
financial literacy allows people to make better financial decisions,
limit debt, save for retirement and plan for the unexpected.

This is where the Credit Abuse Resistance Education (CARE) pro-
gram steps in. CARE is a volunteer-driven organization of attorneys,
judges and others who work to educate high school students about
personal finance and smart financial decisions. Locally, these efforts
take the form of 45-minute presentations to high school juniors and
seniors throughout Jefferson County Public Schools.

The CARE program was created in 2002 by Judge John C. Ninfo II
of the United States Bankruptcy Court for the Western District of
New York. Judge Ninfo had a particular interest in educating young

people about the responsible use of credit cards. His program has
now grown to nearly every state in the union, with thousands of
volunteers educating tens of thousands of students each year.

Ted King of Frost Brown Todd has organized the annual Jefferson
County CARE program since 2008. Through his efforts and the
Louisville CARE Leadership Committee, volunteer attorneys have
taught vital financial literacy skills to thousands of students across
Jetferson County. CARE receives support and volunteers from
Jefferson County Public Schools, all the major law firms in town,
bankruptcy attorneys, the Legal Aid Society, the United States
Trustee’s office and the Bankruptcy Court for the Western District
of Kentucky:.

Annual financial support from the Kentucky Bar Foundation has
been crucial to the program’s long-term success. With the introduc-
tion of a financial literacy curriculum throughout JCPS schools
beginning next year, our local CARE program aims to work along-
side JCPS and throughout the community to continue its mission of
promoting financial literacy in Kentucky.

This year, CARE presentations to JCPS students will take
place on April 14 and April 15.

If you are interested in volunteering for the
CARE program in April, please contact
Chris Madden (chris.madden@dentons.com)
or Bryan Sisto (bsisto@fbtlaw.com) for ad-
ditional information and orientation.

Nick Maraman is a Senior Attorney at the Legal
Aid Society, where he focuses his practice on tax
law, bankruptcy, and consumer debt litigation.
Reach him at (502) 614-3190 or nmaraman@
laslou.org. Christopher B. Madden is a Senior
Managing Associate at Dentons Bingham
Greenebaum and a member of the firm’s re-
structuring, insolvency, and bankrupfcy group.
Reach him at (502) 587-3770 or chris.madden@
dentons.com.

Mediations & Arbitrations

JAY DILBECK

Certiriea Civil Meaiator

Bixler W. Howland - THE CIVIL MEDIATOR

MEDIATION SERVICES

Available in Kentucky & Indiana
Scheduling Only One Mediation Per Day
No Preparation Costs

Online Booking Available

thecivilmediator.com

(502) 582-3711 | bixler@loulaw.com
2721 Taylorsville Road | Louisville, Kentucky 40205

Experienced / Reasonable Rates

02) 595-6500 - jay@dilbeckandmyers.com
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Opinion: To Tackle Climate Change We Need to Rethink Our Food System

Kathleen Rogers and Dr. Shenggen Fan

The way we produce, consume and discard food is no longer sustain- What's more, to the injury from unsustainable food production, we add
able. That much is clear from the newly released UN climate change the insult of extraordinary levels of food waste: nearly one third of
report which warns that we must rethink how we produce our all food produced globally ends up in our garbage cans and then
food—and quickly —to avoid the most devastating impacts landfills. We are throwing away $1 trillion worth of food,
of global food production, including massive deforesta- or about half of Africas GDP, every single year. At our
tion, staggering biodiversity loss and accelerating current rates, if food waste were a country, it would
climate change. be the world’s third-largest carbon emitter after the

While it's not often recognized, the food industry U.S. and China.

is an enormous driver of climate change, and
our current global food system is pushing our
natural world to the breaking point. At the
press conference releasing the Special Re-

port on Climate Change and Land, report
co-chair Eduardo Calvo Buendia stated
that “the food system as a whole—which
includes food production and process-
ing, transport, retail consumption, loss
and waste—is currently responsible for
up to a third of our global greenhouse
gas emissions.”

To ensure global food security and sustainable
food practices in an ever-growing world, we
need to reexamine our food systems and take

regional resources, such as land and water
availability, as well as local economies and
culture into account. To start, the United
States and other developed countries
must encourage food companies to pro-
duce more sustainable food, including
more plant-based options, and educate
consumers and retailers about healthy
and sustainable diets. Leaders must cre-

ate policies that ensure all communities
and children have access to affordable
fruits and vegetables. And we all can do
our part to reduce food waste, whether
if's in our company cafeterias or our own
refrigerators.

In other words, while most of us
have been focusing on the energy and
transportation sectors in the climate
change fight, we cannot ignore the role
that our food production has on cutting
emissions and curbing climate change. By
addressing food waste and emissions from
animal agriculture, we can start to tackle this
problem. How do we do that?

Technology also plays a part. Developed
countries should support and incentivize
emerging innovative technologies in plant-
based foods, as well as carbon-neutral or

Livestock production is a leading culprit— driv- .
low-carbon meat production.

ing deforestation, degrading our water quality
and increasing air pollution. In fact, animal agricul-
ture has such an enormous impact on the environment

Developing countries, on the other hand, face high
levels of undernutrition, as well as limited access

that if every American reduced their meat consumption to healthy foods. Many nutrient-dense foods (such as
by just 10 percent—about 6 ounces per week—we would fruits, vegetables and quality meats) are highly perishable,
save approximately 7.8 trillion gallons of water. Thats more often making prices significantly higher than ultra-processed,
than all the water in Lake Champlain. Wed also save 49 billion nutrient-poor and calorie-dense foods. The high cost of nutrient-
pounds of carbon dioxide every year—the equivalent of planting 1 dense foods creates a significant barrier to healthy diets, as seen in
billion carbon-absorbing trees. urban Malawi and many other countries.

7 By promoting enhanced production of
g healthy and nutritious foods while also im-

‘ COMMUNITY e ; Wi i"e .org proving markets in low-income countries,
T FOUNDATION 1 / 0 e we can lower prices and increase accessibil-

OF LOUISVILLE ity of healthy and sustainable diets. Politi-

i cians can also tackle systemic inequalities
v by redirecting agricultural subsidies to
promote healthy foods, as well as investing
in infrastructure like rural roads, electricity,
storage and cooling chain.

Change must happen at every level if we
want to build a better food system. Interna-
tional participation and resource-sharing
can spread regional solutions across coun-
tries. And working for change at the ground
level —among individuals, communities,
local and federal governments and private
entities—can help fight hunger and food
inequality firsthand.

Yes, our food system is broken, but not ir-
revocably so. The challenges are enormous,
but by understanding the problem and
potential solutions, we can effect critical
changes in the ways we produce, consume

: - Y / — and dispose of food.
Yo U R C H A R I TA B I- E G IVI N G RE so U RC E Kathleen Rogers is president of Earth Day Net-

work. Dr. Shenggen Fan is director general of

To learn about bequest funds and the Foundation’s family philanthropy services, contact Jennifer Fust-Rutherford at the International Food Policy Research Institute
(IFPRI) and a commissioner for the EAT - Lan-

cet Commission. B

giving@cflouisville.org or 502.855.6953.
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PUBLIC SERVICE

Summer is Just Around the Corner...
It's Time to Plan for Summer Interns

Summer will be here soon and the LBA is in the process of
finding full and part time jobs for Central High School Law &
Government students. Why not take a chance on a high school
student? The impact on both the student and your firm just
might have a lasting effect on our legal community

The Summer Intern Program is a partnership between the LBA
and Central High School that allows students the opportunity
to intern for local law firms and offices, gaining insight into
the legal profession and the opportunity to interact with legal
professionals, as well as valuable work experience. In turn,
the SIP affords employers increased productivity and the op-
portunity to impact the future of the profession.

These jobs have been life changing for many students. And the
cost is as little as $1,500 for part-time and $3,000 for a full-
time student. If you are unable to host a student in your office
this year, you can still support this program by sponsoring a
student to work in a government or public interest office. Last
year, sponsorships allowed us to place students at the Legal
Aid Society and the Public Defender's Office.

Please contact Summer Internship Program Committee Chair,
Diane Laughlin at dlaughlin@bdblawky.com or Lea Hardwick
at 583-5314 or at lhardwick@loubar.org if you can help a
student this summer. B

LOUISVILLE « LEXINGTON -

Q/m/&f/ with Service...

D duplicatorsales.net

RICOH' SaVIN & texmork [ FP° EE Microsoft agiflic

Your UNDUPLICATED Office Technology,
Equipment and Service Professionals

DUPLICATOR

SALES & SERVICE

ELIZABETHTOWN -

(502) 589-5555 | (800) 633-8921

« Office Equipment

« Professional Printing

« Document Management

« Managed L.T. Services

« Corporate Mailing Systems

« Integrated Technology Services

« Managed Print Services

MEETING SCHEDULES

Section Meetings

Please watch for announcements in eBriefs or e-mail blasts
for confirmed meeting dates. Guests are welcome to attend
a meeting before joining the section. For reservations or to
join a section, call (502) 583-5314 or visit www.loubar.org. B

Louisville Association of Paralegals

Check out upcoming educational programs and spe-
cial events on the Louisville Association of Paralegals
website at www.loupara.org. The LAP offers joint mem-
bership with the Louisville Bar Association for voting
members and joint LAP/LBA members may attend most
LBA CLE programs at the discounted rate of $15. To
learn more about the benefits of LAP membership, visit
www.loupara.org. B

Legal Assistants of Louisville

The next regularly scheduled meeting of the Legal Assistants of
Louisville will be held on Tuesday, April 21, at 11:45 a.m. at the
Bristol Bar & Grille Downtown located at 614 W. Main Street.
The guest speaker will be Master Wahsheshohee Yachaaopay.
For more information about the organization, please contact
Alisha Million, Vice President, (502) 581-9861 or amillion@
talisgroup.com. ®

LONDON

QOPWB

QuinTtairos, PrieTo, WooD & BoyER, P.A.

Due to their continued growth, a multi-office
national law firm is seeking ATTORNEYS
for its Louisville and Lexington offices. The
litigation department seeks individuals with
experience in civil trial and/or insurance
defense litigation.

Portable book of business is a plus.

E-mail resume to resume@qgpwblaw.com

Attorneys At Law

www. loubar.org
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Beneficiary Designation Disasters

Anne Chamberlain Shaw RICP, LUTCE CDFA®

Make sure your clients’ beneficiaries don't
pay for a costly oversight

We have all heard of unfortunate beneficiary
naming errors that caused an inheritance to
go to the wrong person. As an attorney, when
you are meeting with a client to draw up or
review an estate plan, it is difficult to know
what questions to ask or when to probe for
additional information on accounts and as-
sets. Ifa client states that they have stocks, an
IRA or an annuity, we take their word for it.
It is a good practice to obtain permission to
speak to the clients financial advisor. Even
better practice is to invite the advisor to join
in the consultation. Clients often think that
changing one legal document will automati-
cally update all documents.

You are probably familiar with these or
similar stories:

The ex-wife gets the death benefit. In the
Supreme Court case Hillman v. Maretta,
Warren Hillman named his wife as
beneficiary of his life insurance policy.
Years later they divorced, he remarried,
and eventually passed away — without
updating the beneficiary designation.
The Supreme Court ruled unanimously
in favor of the ex-wife. The marriage
certificate did not supersede the re-
corded beneficiary designation.

A child from a first marriage is ac-
cidentally removed as beneficiary.
A father had the intention of adding

A Continuing Legal Education presentation,
Cautionary Tales:

ortanceptgl ficiary Review

Id Tu 21 » .

VISIT

POSIT

NG
FACULTY

ON
IN EQUINE

LAW &
REGULATION

The Louis D. Brandeis School of
Law at the University of Louisville
and the university’s Equine
Industry Program, located in the
College of Business, seeks a
visiting faculty member in

equine law and regulation.

Email Law Dean Colin Crawford at
colin.crawford@louisville.edu for
job details and application

instructions.

The University of Louisville is an equal
opportunity, affirmative action employer, and is
committed to providing employment opportuni-
ties to all qualified applicants without regard to
race, sex, age, color, national origin, ethnicity,
creed, religion, disability, genetic information,
sexual orientation, gender, gender identity and
expression, marital status, pregnancy, or veteran
status. If you are unable to use our online
application process due to an impairment or
disability, please contact the Employment team
at employment@louisville.edu or 502.852.6258.

children from his second marriage and
inadvertently removed his eldest child
as a beneficiary on his IRA. The father
erroneously believed he was adding to
his beneficiary list not replacing the list.
Instead of creating harmony in a time of
grief he created discord and a lawsuit.

An impotent prenup . Here in Kentucky,
a participant in an ERISA covered
defined contribution plan divorced and
updated her beneficiary designation to
be her two grown daughters. Before she
remarried, she had a prenup prepared.
However, ERISA does not permit a pre-
marital waiver of a spousal benefit. The
newlyweds were in a car accident where
she was pronounced dead at the scene.
Her retirement account went to her
second husband, who passed shortly
thereafter, and the proceeds were part of
his estate which was awarded to his chil-
dren. Her daughters received nothing.

Help your clients and their heirs avoid

the avoidable

All of the above situations could have been
avoided if the client, the attorney or the
financial advisor was aware of the intended
outcome and the laws pertaining to the asset.

Estate planners, family lawyers, tax plan-
ners and financial advisors all have multiple
opportunities to discuss changes in clients’
marital and family circumstances and to
recommend a full beneficiary review. Look-
ing at a client from only the lens of your own
training does a disservice to the client and
potentially leaves the client’s beneficiaries
respomnsible for unnecessary taxes and pro-
bate expenses.

The introduction of the SECURE Act has
created many unexpected challenges. Inher-
ited IRAs can no longer be stretched using a
required minimum distribution calculation
over the beneficiary’s lifetime. They must be
depleted within 10 years unless the benefi-
ciary is the surviving spouse, a minor child
or someone with a disability.

IRAs that have a trust as a beneficiary can
be especially problematic. For example, a
client who set up a conduit trust dictating
that no more than the required minimum
distribution be paid annually to an impru-
dent beneficiary each year, now has a situ-
ation where all funds are essentially locked
up for a full decade. Because there are no
required distributions until the tenth year,
the trust cannot pay anything until that time
and then it must pay the entire balance. The
beneficiary may consequently receive no IRA
income for 10 years and then receive a lump
sum and all of the associated taxes.

‘While the unintended lump sum and taxes
should be enough of an eye-opener to the
wotuld-be benefactor, this windfall could
also be subjected to creditors and to further
deterioration in the event of divorce of the
beneficiary.

Every major event in the life of a client and
changes in inheritance laws present not only

occasions for providing service, but also for
demonstrating a level of care that makes you
as a professional more referable.

Charitable contributions

Understanding clients’ philanthropic goals
and aligning those goals with the most ef-
ficient tax planning can provide a greater
benetit to the charitable organizations and to
the clients’ heirs. Many clients want to leave
a portion of their estates to a charity. In fact,
according to Giving USA 2018, Americans
donated over $400 billion to charities in
2017. While many support through cash
donations, most would choose techniques
that generate tax benefits if they were aware
of the options.

For example, consider making the charity
a beneficiary of an IRA or a qualified plan.
Distributions from IRAs and qualified plans
to charities upon death avoid income tax
and estate tax. However, there are important
planning considerations to ensure that there
are no unintended consequences.

For example, if an IRA owner names a
charity 50 percent beneficiary and their
adult child 50 percent beneficiary, it could
impact the distribution options for the child.
IRA rules mandate that an account be fully
depleted within five years because of the
designation of a charitable beneficiary.
Consequently, the child’s ability to take
distributions over the 10 year time period
described earlier would not be readily
available.

This situation could be avoided with a num-
ber of strategies if planned properly. While
alive, the owner could have divided the IRA
and named the charity as sole beneficiary of
one account and the child as sole beneficiary
of the other. Alternatively, the owner could
have named the charity as the beneficiary of
the IRA and given other assets to the child
either through a will or by Transfer-on-
death/payable-on-death titling—this method
also removes the burden of the taxes from
the child. If the owner has already passed,
then the executor can segregate the IRA into
two equal parts before December 31st of the
year in which the owner died, and then pay
out the charitable IRA and allow the child to
make different arrangements.

Coordination of any of these strategies is
best done by working as a part of a team
with the client’s financial advisor and tax
planner.

Anne Chamberlain Shaw is a Registered Repre-
sentative and Financial Advisor of Park Avenue
Securities LLC (PAS). Securities products and
advisory services offered through PAS, member
FINRA, SIPC. Financial Representative of The
Guardian Life Insurance Company of America®
(Guardian), New York, NY. PAS is an indirect,
wholly-owned subsid-
iary of Guardian. Life-
time Financial Growth
Company of Kentucky,
LLC is not an affiliate
or subsidiary of PAS or
Guardian. 2019-91388
Exp. 12/21. &
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Guilt-Free Google-type Searching
Understanding Algorithmic Search Technology

LEGAL RESEARCH

Kurt Metzmeier

Algorithms rule our lives. These hidden mathematical formulas
define how our phones work, what advertisers want to sell us,
which shows Netflix thinks we'll like and even what health care
insurers think is the proper medical care for us. Yet, lawyers
trained to research case law are still suspicious that the “cor-
rect” way to find cases is with Boolean terms and connectors,
not the Google-like “plain language” algorithm-driven search
Westlaw and Lexis promote. And lawyers without such servic-
es admit to me, very sheepishly, that instead of the Casemaker
legal research tool provided with their KBA dues, they sneak
off and research using Google Scholar (or even just Google).
To be honest, even those with Lexis or Westlaw admit this.

The good news is that Google Scholar case-searching,
despite being free, is actually a pretty good platform. This
should not be surprising given that Google probably hires
as many PhDs in information science, mathematics and
artificial intelligence as Westlaw and Lexis.

Algorithmic Searching in Legal
Databases 101

It is indisputable that algorithmic searching is a valu-
able tool in legal database searching. It not only helps
researchers find the type of cases that more complex
Boolean commands collect, it uses sophisticated matrixes
of relevancy values to rank the best cases in the top of the
search results.

These algorithms are a complex equation that assess
multiple factors—some of which are unknown. The first
factor is numerosity. In a seven-word query, how many
words show up and where? The next is proximity. Do the
words bunch up together and does that happen frequently
in the document?

Citation and classification are two more factors that are
important in legal database algorithms. Do the documents
pulled up have citations that are classified by human edi-
tors as being relevant to the words in the search? Are the
search words relevant to a West Topic-Key Number or a
Lexis Topic classification?

The most mysterious factor is data from when the algo-
rithm attempts to learn from user-behavior. Do the words
in the search match someone else’s search? What cases
did that user click on and save as useful? The algorithm
takes all these factors, assigns numeric values, and gener-
ates ranked lists.

However, algorithmic searching is not foolproof.
Sometimes language quirks in legal terms of art throw

off a search, especially when those terms vary over time or
jurisdiction. For example, most modern employment cases
are likely to discuss employers liability for its agents as to cite
the “master-servant” rule, and an older Kentucky case is as
likely to use the term “contract for deed” as the more current
“installment contract” terminology.

And bias creeps into algorithms, especially those that learn
from user feedback. In the broader Internet, this bias could be
toward the predominantly white male programmer and user
community. In the law, this bias—especially in Westlaw and
Lexis—is toward the coasts. As large numbers of searches
from big firm laws in New York, D.C., [llinois and California
are logged, categorized and used to improve search technology;,
they also tend to tilt the algorithms toward the concerns and
norms of those legal spaces.

Of course, do I really know this?

That is hard to answer because these algorithms are “black-
boxes:” hidden, protected with trade-secrets laws, non-
disclosure agreements and intellectual property laws.

Science!

Luckily, scholars in the law librarianship community have
begun to pry out information by pushing the vendors hard for
at least some assessment data and recently by patiently experi-
menting with tailor search queries across platforms, analyzing
the variations, making hypotheses and testing again.

The most important figure in this drive to crack the black-box
in legal searching is Susan Nevelow Mart at the University of
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Colorado Law Library. In her groundbreaking 2017 article,
The Algorithm as a Human Artifact: Implications for Legal
[ReJsearch (109 Law Library Journal 387-422), she compared
search algorithms in six legal research tools (including Westlaw,
Lexis and Google Scholar) using six “groups of humans” (i.e.
students), noting significant variation in the ranking of results.

Comparison Results

Her student assistants ran searches against all six databases
(which included Westlaw, Lexis and Google Scholar), seek-
ing the top 10 results, that is the 10 results each database’s
algorithm deemed the most relevant. There was significant
variation in these results. In fact, each list of results varied
widely from the others. Only about seven percent of cases
were in all databases. Up to 40 percent of cases in any of the
six results lists were unique to that list.

Westlaw tended to return the newest cases while Google

Scholar the oldest, even though both databases are just as up
to date. In Mart's relevance analysis Westlaw did better, which
she attributed to its algorithm being founded on West's vener-
able Topic Key Number system, but Lexis and Google Scholar
were close together in the second and third spots.

In a class my colleague Erin Gow and I teach on electronic legal
research, we have replicated some of Mart's experiments to
give our students hands-on experience with practical evidence
of how legal research services are not all alike. Students are
surprised to see the variation but it is clear that the exercise
educates them to algorithmic searching more than any reading
we can assign.

It also gives them a sobering lesson that “one search and
done” is not the best strategy. Another shorter exercise
we have done before compares Boolean and algorithmic
searches. They both also find different unique but relevant
cases, reinforcing the idea that using both methods in tan-
dem is a good way to make sure you don't miss anything.

Advice to the Perplexed

My first advice is to stop feeling guilty about pursuing
research strategies that seem to be working. You are not
wrong thinking that Google Scholar is giving you good
results, especially when you are researching federal law.
The lesser depth of its state law database could affect state
law searches but, yes, the Google Scholar algorithm is
very good. You might want to supplement your research
in other databases, but it is rational human behavior to
keep doing what works.

Second, what I said in the last sentence: supplement your
research in other databases and in those databases search
more than one way. That is, run searches in both Bool-
ean and algorithmic modes. For example, if you have a
premium service, run searches in both methods, and then
check them against Google Scholar. If you subscribe to a
premium database service, use a combination of Google
Scholar backed with Casemaker Boolean searches.
(Casemaker does have natural language searching, and
its algorithm is improving—but I still prefer Boolean
searches).

By the way, if you want help with searching a premium da-
tabase call their reference attorneys to get help: Westlaw
(1-800-REF-ATTY) and Lexis (1-800-45-LEXIS). Believe
me, you are paying their salaries whether or not you call
and use their services.

However, my greatest advice sounds like it comes from a
life-coach or yoga teacher: search mindfully. Search technol-
ogy is not magic and it is not perfect. Just trusting your search
results is like taking a nap in a Tesla while Autopilot is engaged.
The driving algorithms are masterful results of mathematical
geniuses, but they still might run you off the road.

As Mart’s research reminds us: search algorithms are the
results of a mountain of human decisions and thus can be just
as flawed as the mortals who make them.

Kurt X. Metzmeier is the associate director of the law library and pro-
fessor of legal bibliography at the University .
of Louisville Brandeis School of Law. He is
the author of Writing the Legal Record: Law
Reporters in Nineteenth-Century Kentucky,
a group biography of Kentucky’s earliest
law reporters, who were leading members
of antebellum Kentucky’s legal and political
worlds. B
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+ Substantive law-related
articles

* General interest
articles

* Essays or humor

* Book reviews

* Letters to the Editor

* Poems

* Quick Tips

Comics

Office Space

Downtown Private Office Space w/
PARKING For Lease:

730 W Market - Secure building w/parking
$825/mo incl utilities, phone, internet,
assigned parking space, use of conf rooms.
Receptionist on site, all attys on floor,

3-4 offices available. Call 502-396-1311
Kathy, PRG Commercial Property Advisors.

Attorney Office Space for Rent in Old
Louisville Area.

(S. 4th Street)

1 large office approximately 16’ x 16’

1 office approx. 8" x 10’

1 office approx. 8’ x 10’ - with adjoining
Room that can be used for secretarial office
Or storage/copy area

1 large open space with enough room for

3 - 4 desks for support staff

Access to conference rooms, copy, fax and
postage machines and kitchen.

Free Parking. Rent one or all four - all on
3rd floor.

Call Laura Garrett @ 502-582-2900

East End Offices for Rent:

Two (2) or three (3) offices available for rent.
There is a small kitchenette and a conference
room available for use. Surface parking on
site. Office space approximately 11’ and 12’;
11’6’ x 13’; and 8’ x 13’. Basic rent $800.00
per office. Receptionist available for an ad-
ditional fee. Call Jeff (502) 254-2110.

Office Space Available:

One Riverfront Plaza - river view; 1 to 3 of-
fices available (2 furnished) on 20th floor;
library/conference room; secretarial services

and/or space available. (502) 582-2277.

Offices Available in Downtown
Louisville:

An established law firm with offices in Lexing-
ton and Louisville currently has office space
available for rent immediately. This office-
share environment in our Louisville office
includes 3-5 adjoining offices (each with fan-
tastic views of downtown), building security, a
secretarial workstation, access to conference
rooms, lobby/receptionist and conveniently
located kitchen/restrooms. Please call 859-
514-7232 for additional information and/or
to view the offices.

Advertising copy is carefully reviewed, but publication herein
does not imply LBA endorsement of any product or service.
The publisher reserves the right to reject any advertisement of
questionable taste or exaggerated claims or which competes
with LBA products, services or educational offerings.

Services

KBA Disciplinary Complaints:

Cox & Mazzoli, PLLC

Michael R. Mazzoli is accepting a limited
number of attorney disciplinary matters. Mr.
Mazzoli is talented, experienced and discreet
(502) 589-6190 * mazzolicmlaw@aol.com
600 West Main Street, Suite 300 Louisville,
KY 40202

THIS IS AN ADVERTISEMENT

False Claims Act/ Qui Tams /
Whistleblower:

Cox & Mazzoli, PLLC

Scott C. Cox and Michael R. Mazzoli, both
former Assistant United States Attorneys,
are accepting new clients who have knowl-
edge of fraud and false billing claims against
the federal government (502) 589-6190 /
mazzolicmlaw@aol.com 600 West Main
Street, Suite 300 Louisville, KY 40202
THIS IS AN ADVERTISEMENT

Environmental Law:

Ronald R. Van Stockum, Jr.
502-568-6838
rvs@vanstockum.com

THIS IS AN ADVERTISEMENT

Witness Location Service:

Willlocate your missing witness anywhere in
the country for the flat fee of $180, plus ex-
penses. This is not a simple database search.
I will obtain the current cell number and
address, and personally talk to your witness
and request that they call you. If you don't
want the witness contacted, [ will furnish you
the current address and cell number. Please
contact Jim Sniegocki, FBI Agent (retired),
502-426-8100, jsniegocki@earthlink.net.

Mediation Services:

Sean Delahanty. Retired judge. Certified me-
diator. Will travel. Personal injury, Probate,
Felonies. 502-468-5373.

QDRO Preparation and Processing for:
Defined Benefit and Defined Contribution
Plans. Military, Municipal, State and Federal
Employee Plans. Qualified Medical Child
Support Orders. Collection of past due
Child Support and Maintenance. Charles
R. Meers, 2300 Hurstbourne Village Drive,
Suite 600, Louisville, KY 40299 Phone:
502-581-9700, Fax: 502-584-0439. E-mail:
Charles@MeersLaw.com.

THIS IS AN ADVERTISEMENT

Immigration Consultant:

Dennis M. Clare is available to practice im-
migration and nationality law. Member of the
American Immigration Lawyers Association.
Law Office of Dennis M. Clare PSC, Suite
250, Alexander Bldg., 745 W. Main St., Lou-
isville, KY 40202, (502) 587-7400.

THIS IS AN ADVERTISEMENT.

Arbitrations Against Securities Brokers:
James P. McCrocklin, NASD/FINRA “Chair-
man qualified”, has over 30 years experience
as an arbitrator and Claimants Counsel before
FINRA panels. Mr. McCrocklin is available
for confidential and free case evaluations for
clients who have experienced excessive losses
in their investment accounts. Mr. McCrocklin
has successtully collected millions on behalf
of aggrieved investors. Call (502) 855-5927
or e-mail jmccrocklin@vhrlaw.com.

THIS IS AN ADVERTISEMENT

Discrimination Issues & Other

Related Matters:

Samuel G. Hayward is available for consul-
tation of discrimination and other related
matters for either plaintiff's or defendant's
practice. Mr. Hayward has over forty years’
experience in this area with Title 7, 1983, and
sexual harassment cases. Samuel G. Hay-
ward, 4036 Preston Hgwy, Louisville, KY
40213, (502) 366-6456.

THIS IS AN ADVERTISEMENT.

Help Wanted

Through the LBA Placement Service

Defense Litigation Attorney:

The LBASs placement service is currently working with a well-established downtown
Louisville law firm that is known for having some of Louisville’s top litigators. They
specialize in Insurance and Medical Malpractice Defense Litigation. This firm is seeking
to add one or possibly two Attorneys who have at least 1-2 years of litigation experience,
(interested in candidates with more experience as well), and a strong desire to litigate.
Candidate(s) must be licensed in KY and in good standings. Compensation package is
commensurate with experience, plus benefits. Send resumes in MS Word format to the
LBA Placement Service Director, David Mohr, dmohr@loubar.org.
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Browning Gilliam

Paul Pullen

The Gladstein Law Firm has announced the relocation
of its office. The new address is 2000 Warrington Way,
Ste. 170, Louisville, KY 40222. They can be reached by
phone at (502) 791-9000 or by fax at (502) 657-7111.

Stites & Harbison welcomes attorney S. Kelly Gilliam
back to the firm's Louisville office. He will rejoin the Con-
struction Service Group and Employment Law Service
Group as counsel. Gilliam’s practice focuses on Occupa-
tional Safety and Health Administration (OSHA) compli-
ance and disputes. He represents employers in contesting
OSHA citations, navigating OSHA inspections, and
advising and training employees in OSHA compliance. He
also advises owners, contractors, subcontractors, design
professionals and materials suppliers in all phases of the
construction process, including disputes and litigation.

Stites & Harbison recently elected Carol Dan Brown-
ing to the firms Management Committee. She will serve
a two-year term. Browning is a partner of the firm in the
Torts & Insurance Practice Service Group. She serves as
national or state counsel for multiple drug, medical device
and product manufacturers and is involved in multi-district
litigation pending in various federal district courts and in
coordinated litigation pending in state courts throughout
Kentucky. She has tried cases to verdict for pharmaceu-
tical, medical device and product manufacturers in both
federal and state court. In addition, she regularly defends
companies in pharmaceutical pricing and other civil ac-
tions brought by states Attorneys General.

Stites & Harbison attorney Mike Risley has been named
Office Executive Member for the Louisville office. In his
new role, Risley will be active in the community on behalf
of the firm and assist the chair in executing firm policy.
He will continue to serve as co-chair of the Appellate
Advocacy Group, litigate on behalf of clients, and practice
as a partner of the firm.

Wyatt, Tarrant & Combs is pleased to announce that
Cindy Young has been named chair of the firm's Execu-
tive Committee. Young, a senior partner, is the first woman
to serve as chair of Wyatt's Executive Committee. She has
previously served as a member of the firm's Executive
Committee and as head of the firm’s Financial Institutions
Service Group. In her Corporate & Securities practice,
Young advises clients in the banking, health care and
manufacturing sectors, and serves as the leader of the
Firms Financial Institutions service area. She received her
J.D. from the University of Louisville Brandeis School of
Law, summa cum laude, where she was the valedictorian.

Glisson

Risley

Wryatt, Tarrant & Combs is pleased to announce that Seth
Todd has joined the board of directors of the Louisville
Parks Foundation. Todd concentrates his practice in the
areas of estate planning and estate and trust administra-
tion. A substantial portion of his practice is devoted to
planning for individuals with special needs, which he
conducts primarily from Wyatts affiliate office, Yussman
Special Needs Law. Todd received his J.D., cum laude, from
University of Louisville Brandeis School of Law in 2018.

McBrayer PLLC continues to expand and round out its
Louisville office with the addition of new member Bruce
B. Paul. Paul is a seasoned litigator who will be working
with the firm’s intellectual property group and in general
litigation. He is dedicated to community service through
his work on the board of directors of Gilda’s Club Ken-
tuckiana, a cancer support organization, and with the
Norton Children's Foundation. Paul is a 2005 graduate
of the University of Louisville Brandeis School of Law.

McBrayer PLLC has joined the Meritas international
alliance of independent business law firms. As part of
Meritas, the firm can tap into more than 7,500 lawyers
at 259 law firms in 97 countries to provide customized
legal services to clients wanting to do business globally.
The Kentucky firms also have access to expanded global
expertise in such specialty legal areas as intellectual prop-
erty, mergers and acquisitions, employment, tax, and
trade. Meritas membership is extended by invitation only,
and firms are regularly assessed for the breadth of their
practice expertise and client satisfaction.

Daniels Associates is pleased to announce that Matthew
Julian Golden, a partner in the firm, was appointed to
serve as Interim General Counsel for the Transit Authority
of River City. He maintains his practice at Daniels with a
primary focus on business restructuring and commercial
and personal bankruptcy for higher income debtors.

Stoll Keenon Ogden is pleased to announce it has entered
a co-counsel arrangement with Vickie Yates Brown
Glisson, a noted health care and health insurance at-
torney. Glisson has extensive experience in the health
care industry, having previously served as secretary of
the Kentucky Cabinet for Health and Family Services and
president and CEO of Nucleus: Kentuckys Innovation
Parks, LLC. Glisson has chaired the Health Law Section
of the American Bar Association (ABA) and was recently
selected to serve on the ABA Board of Governors and has
served in other management capacities.

Todd

the move

The Glenview Trust Company has hired Anuj Rastogi to
serve as corporate counsel and chief fiduciary officer and
Rebecca Martin to serve as a trust professional. Rastogi's
experience includes estate planning, mergers and acquisi-
tions, corporate and business law, real estate transactions
and tax law. At Glenview Trust, Rastogi will concentrate
his efforts on overseeing and managing a wide array of
legal related matters. He will also serve as chief fiduciary
officer, leading the fiduciary side of the business. Martin
has over 18 years of specialized experience in the areas
of estate and tax planning, trust administration, busi-
ness succession, and charitable planning. She has broad
knowledge in generating strategies that include minimizing
risk, while focusing on managing and efficiently transfer-
ring a client’s wealth.

QO'Bryan, Brown & Toner is pleased to announce that
Pete Pullen has joined the firm. After working abroad
and in the private sector, Pullen obtained his JD from the
University of Louisville Brandeis School of Law. He is an
experienced litigator and trial attorney that has success-
fully practiced in all aspects of civil litigation including
through arbitration, jury trial, and appellate practice. He
specializes in the defense of personal injury and wrongful
death claims regarding long-term nursing care/nursing
home litigation and compliance, auto and trucking litiga-
tion, premises liability, and insurance and bad-faith law.

The Presbyterian Church, USA, A Corporation named
Michael K. Kirk to the role of General Counsel effective
January 2, 2020. Mike served as Associate General
Counsel since 2009, and was previously a partner at
Wyatt Tarrant & Combs.

— In Memoriam

J. Russell Lloyd, age 50, died on
February 23 after a brave battle
with brain cancer. A graduate of the
University of Louisville Brandeis
School of Law, he was a sole
practitioner focusing primarily on
family law. He was also active in
state and local politics, serving as
chair of the Louisville Democratic Party’s executive board.
He is survived by his wife, Victoria, and daughter, Laine.
Memorial gifts to an educational fund for his daughter can
be made to Highlands Funeral Home, 3331 Taylorsville
Road, Louisville, KY 40205.
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FOLLOW US ON

facebook.

www.FACEBOOK.coMm/LouBARASSsOC

Serving your
practice as
our own

Mediation Service

®,®
AAESOLUTIONS o

a4 Environmental and
Construction
Family and Elder Care

For more information call us at 502-568-6100 or

Submit for a quick quote at www.LMICK.com

>

Available statewide

502.242.7522

&

Carol S. Petitt Scott Porter  Molly Isaacs-MclLeod

info@vplegalgroup.com

Retired Judges Mediation
& Arbitration Services

Over A Century of Judicial Experience!
Let us put Judicial Experience to work for YOU

Louisville Bar Association PRSRT STD L. . . .
600 West Main Street, Ste. 110 S Post full mediation & arbitration service ® reasonable hourly rates
ostage

Louisville, KY 40202-4917 PAID no administrative or advance fees

RETURN SERVICE REQUESTED R P.O. Box 70318  Louisville, KY 40270-0318
(502) 721-9900 ¢ Fax (888) 389-3559

Email: retiredjudges@twc.com
www.retiredjudgesmediation.com
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Judge Tom Judge Edmund
Knopf (Ret) “Pete” Karem
(Ret)

sfoll

¥ = &
While the Bar Center remains closed —g if
until further notice, LBA staff remain

accessible by phone and email.

<>

For the latest information about LBA Judge Steve Ryan Judge Ann Shake Judge James M.
programs and events, watch for our (Ret) (Ret) Shake (Ret)
weekly eBriefs or visit www.loubar.org. This is an advertisement.




