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The Counselor

Editor’s note: Gerald Toners fondness for the holiday season shines through in many of the
short stories and essays he has penned over the years. It is evident in the books he has pub-
lished including Lipstick Like Lindsay’s and Other Christmas Stories (1991), Whittlesworth
Comes to Christmas (1992) and Holly Day’s Café and Other Christmas Stories (1996). Here he
reintroduces us to Wiley Oldfield, who first appeared in “The Appeal,” one of 11 short stories
collected in The Christmas Turkeys and Other Misadventures of the Season (2010).

Wiley Oldfield shuffled towards the four, worn limestone steps that lead to the sanctuary en-
trance. His knobbed, hickory cane crunched on the ice that had preceded a rare, Christmas
Eve snowfall. He mounted the steps one by one, leit foot up, then right, pausing on each to take
a breath. Entering the church was cause for silent celebration, since he was alone, arriving a
full hour before the 11 p.m. service.

His colleagues in the law had ceased counting Oldfield’s years on the earth. He had passed eighty
some time back. Most simply considered him beyond the milestone of relevance. Yet a small,
influential committee of church elders - once coined the “wise ones” - had selected Oldfield as
their legal counsel and messenger. After all, he possessed a certain gravitas born from efforts
on the church’s behalf in decades long ago. He had once navigated through the troubled waters
of a will contest, challenging a decedent’s generous bequest to the church; confronted a difficult
insurer over the denial of a claim over a partial roof collapse; and even quieted a threatened
suit over alleged sexual harassment.

Of course, those events were history, and privately — and in sworn secrecy - the “wise ones”
acknowledged that Oldfield had long since surpassed his prime. Yet they also agreed that he
would be perfect for the task at hand. They knew Oldfield would be flattered to be drafted one
last time for service in the name of the church. He would also be pliable to their wishes and
desires, and beyond reproach in the wisdom of his decision — which was preordained by the
church’s solid legal position.

The matter at hand, as well as the “wise ones’” wishes - a few cynical members of the congre-
gation would say agenda - was simple: raze the unremarkable house next door and construct
a new recreation facility for youth as well as conference
space for visiting church leaders. While an unquestion-
ably sensible use for a property the church had purchased
years before and since provided rent free for a church
sponsored refugee family from Guatemala, their plan had
encountered slow, but growing, opposition from within
and without the church.

First, the neighborhood considered the house historic
and had filed a lawsuit to preserve it — a cause the “wise
ones” considered frivolous, but troublesome nonetheless.
Rumors then circulated that evicting the refugee family,
notwithstanding promised relocation, might trigger further
investigation by ICE into the father's more questionable status. In addition, the house had been
the first location for the church itself, nearly a century before. Increasingly the media had seized
upon the controversy, adding fuel to the flames and increasing division within the congregation.

So they settled upon Oldfield as their agent. Besides his past church service, Oldfield had been
a local and even national leader, acting as whispering counsel to three, long dead presidents.
He was seen as a champion of progress and once darling of the press. Perhaps this would be
remembered. At the very least, he might unify the now torn congregation.

QOldfield accepted their assignment with some trepidation, but also with the gratitude that the
“wise ones” had foreseen. He then requested the project plans and applicable deeds - somewhat
to their surprise — and asked for an extension of time to complete his analysis. He even visited
several members of the congregation and knocked on the doors of and spoken to a few neigh-
bors in the adjoining blocks. To complete his research he interviewed the refugee family who
would be relocated. They were passionate in their desire to remain, but quietly understood it
was ultimately the church’s decision to make. Oldfield realized they were generally considered
collateral to the fray by most of the other players in the church’s drama.

Finally, he called the Reverend Courtney Cobb, inviting her to a private lunch where they might
discuss her perspectives. She was young and new to the church, its first female pastor, and thus
far silent as to the controversy, going about her normal duties per the “wise ones’” recommenda-
tion. He assured her that his only intent was to listen, rather than lobby, keeping an open mind

rather than presenting her with his legal opinions.

Arriving at the restaurant, he was met at their table by the female member of the “wise ones” - a
former CEQ and current community leader, universally respected as a gender trailblazer. She
assured Oldfield that specific questions would be better addressed by herself, as she was more
familiar with intimate details. She then conducted the luncheon with business-like efficiency.
Oldfield participated in their discussion with a smile and a ready ear, all the while trying to read
Reverend Cobbs silent expressions — the focus of her gaze, the movement of her fingers along
the tables edge, the amount of iced tea that she consumed. The church was clearly his client
and the elders its ruling body. Yet Reverend Cobb was its figurehead, its leader, its guiding light

As Oldfield approached the pastor’s
office he paused, lightly patting his left
suit pocket to make sure that his official
legal memorandum was there. Must
not forget that, he thought.

PRESIDENT'S PAGE

and he sought assurance that she was resolved
that the church’s uncontested legal might was also
right — and that she could unite the factions and
quell external interference.

He didn't fault Reverend Cobb for inviting a ruling
elder to join them, nor did he blame the “wise one”
from shielding and shepherding the young and
inexperienced pastor. He simply wanted more,
and thus his unannounced Christmas Eve visit.

The week before his Christmas Eve visit with Rev-
erend Cobb he had informed the “wise ones” that
his legal analysis was complete, in line with their
thoughts and ready for release by their desired
deadline - the first Sunday after the New Year, when church attendance would be low and further
outcry more easily deflected. The law was seldom an easy mistress. Hard decisions must be
made. His words satisfied them and they ceased their protective watch over the Reverend Cobb.

As Oldfield approached the pastor’s office he paused, lightly patting his left suit pocket to make
sure that his official legal memorandum was there. Must not forget that, he thought. Her door
was opened a crack and he could see the soft hue of her desk light. She was probably touching
up her Christmas Eve homily. He knocked and her door swung slowly open. Courtney Cobb
startled before he could apologize for his intrusion. Then he asked if he could have a moment
of her time, acknowledging that she was probably deep in thought. For an instant she glanced
around, silent, appearing to Oldfield that she might be yearning for the company of one of her
other counselors. When she nodded and asked him to take a seat, Oldfield slipped into a chair
across from her desk and cleared his throat.

“I thought it would be a good time to share my thoughts about the...” he carefully selected his
words, “dilemma you face.”

She smiled, though the rapid blinking of her eyes conveyed
her concern. “You mean the church’s legal situation?”

“Well, yes.” He reached into his left suit pocket and removed
a tri-fold sheath of papers. He placed them before her. “I have
my legal analysis right here. But I meant what I said. It is the
dilemma you face...as the congregation’s pastor.’

“Of course. [ understand. But I'm guided by the elders...and
your counsel.”

“My counsel? But you and I haven't spoken yet...person to
person. As for the elders, of course you are guided, but not
controlled or compelled. Ultimately you will own the final
decision.”

“Iunderstand. But as I'm sure your legal analysis sets out, the legal issues are clear...so I must
accept the advice of our legal counsel.”

“Meaning me, I presume?”
“Well, yes. And I imagine, like the elders, you believe the church’s legal position is sound?”

“Sound? Certainly. Absolutely. But I was requested to give counsel, not simply a cold, legal
assessment. What do you think?”

She swiveled in her chair, staring out the window at the house next door, the house that would
soon be razed. Lights were on and through half drawn shades one could see the heads of chil-
dren bobbing up and down on a bed. Oldfield leaned forward, trying to read her thoughts. She
turned back to him. “I'm not a lawyer. I can only rely on...”

“What can you rely upon?” He interrupted.
“Well, I'm not sure.”

“Ah...that's a problem. Because you need to be sure. The recreation and conference center would
be marvelous additions, right?”

“Yes. Absolutely.”

“But if you lose a goodly number of the congregation, those facilities won't be of much use, right?”
“No, they won't. So what is your point?”

“What was Jesus's advice about one’s neighbors?”

“Well,” she paused, “to love them as yourself

“Ah...” Oldfield exhaled as if it were a sentence, looking upwards, then folding his hands across
his unstylish vest. “Regarding your neighbors, setting aside the law for a moment, what do
you think Jesus might advise about your neighbors - all of your neighbors - in this matter?”

continued on pg. 12
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Parting Thoughts

Chief Judge Brian C. Edwards

I write this column with mixed emotions.
‘When accepting the position as chief circuit
judge, [ was well aware of the challenges and
expectations associated with the job. One
notable expectation was that each month I
would be expected to prepare a column for
this publication. At times [ have relished the
opportunity to have a forum to address issues
that weigh upon my mind. However, much
like when [ was practicing law and the judge
asked me to give argument at the conclusion
of a probable cause hearing that did not go
well for my client, there were certainly months
when I didn't have much to say and wished to
simply “submit.”

Beginning next month, I will no longer have
the pressure of thinking about what I will write
about for this column. But unfortunately, that
will mean that my wife and others close to me
will have the full burden of having to listen to
me vent about the things that are weighing
on my mind.

This platform has given me the opportunity
to share my thoughts about a wide range of
topics such as gun violence, the importance of
mentoring, specialty courts and life in general.
(And I must say, just as my jokes have become
much funnier since being appointed to the
bench, based upon the feedback I've received
from lawyers who have read my columns, I
have become a much more interesting writer
too!)

In addition, as chief judge, I have had the
opportunity to play amateur meteorologist
and decide whether to close courts during
inclement weather (which brought me a new
understanding of the old adage “damned if
you do, damned if you don't” ). And finally,
during my term I have had the opportunity
to represent my circuit court colleagues, for
whom [ have great respect and admiration, on

8 Insurance & §
| Personal Injur
Mediation

a variety of boards and commissions related
to the administration of our justice system.

I have great respect for all of my colleagues
on the circuit court term. But I would be
remiss if I didn't specifically acknowledge
my predecessor as chief, Judge Charlie
Cunningham. Judge Cunningham has served
as a constant source of advice and wisdom
throughout my time on the bench and is
someone whom I proudly consider a friend.
I was truly honored when he approached
me four years ago about serving as his
deputy chief judge although after reading his
wonderful columns in this space each month,
[ was quite concerned about filling his shoes.

I must also thank my staff in Division 11 who
have provided me with amazing support
in handling the increased administrative
responsibilities associated with my service
as chief judge. And I cannot forget the
fantastic folks in the Jury Pool and Court
Administration Office - Jayne Jackson, Carla
Kreitman, Angela Bilewicz, and the rest of
their team who work valiantly behind the
scenes to make sure that the courts run as
smoothly as possible.

As we embark upon another holiday season
and hopefully a bit of time away from our
offices, [ look forward to some much needed
downtime with my family and I also look
forward to preparing for my return to the
classroom. As I've written about before, I
have previously taught classes at both the
undergraduate and the law school levels and
this spring, I will be returning to serve as an
adjunct professor one afternoon per week
at the Brandeis School of Law. I very much
look forward to filling some of the void of not
preparing these columns with the excitement
of preparing for and engaging our future
lawyers.

PAT MOLONEY

Healthcare, Nursing Home. &
) Medical Malpractice
\Mediation 5 A

When you need to settle your case, don’t settle on your mediator.

The Sturgill Turner Mediation Center is equipped with experienced, AOC
certified mediators and superior conference facilities, allowing us to provide
prompt, quality mediation services. Located in Lexington and available for
mediations statewide. Learn more about mediators Hank Jones, Pat Moloney
and Steve Barker at STURGILLTURNERMEDIATIONCENTER.COM.

‘When we all return to our offices to begin
a new year, the column in this space will
be written by my successor as chief, Judge
Angela McCormick Bisig. I have known
Judge Bisig since we were on opposite sides
(Judge Bisig as an Assistant County Attorney
and myself as an Assistant Public Defender)
conferencing cases in the 305 conference
room in the Hall of Justice. I have had the
privilege of practicing cases against Judge
Bisig, practicing cases in front of her when she
served as a district court judge, and literally
serving alongside her as circuit court judges in
Divisions 10 and 11. You will not find a more
conscientious, fair and honorable public
servant than my friend, Judge Bisig, and I
look forward to reading what I know will be
thought provoking words on this page over
the next couple of years.

As I conclude, let me thank you all for taking
the time to read these columns, whether
you've agreed or disagreed with some of the
positions that I've taken. Let me wish each
and every one of you a happy holiday season.
And last but certainly not least, let me take
this opportunity to thank the person whom I
regularly tell people is not only the smartest
person in our home (although my teenager,
as teenagers do, might disagree at times - he's
wrong) but the smartest person that I know,
my wife and the unofficial grammar editor
of these columns, Angie Edwards. Happy
holidays!

Chief Judge Brian C.
Edwards presides in
Division 11 of Jefferson
Circuit Court. B

STEVE BARKER
Employment, Business &
Domestic Relations Disputes
Mediation

¢
STURGILL
TURNER

Walker Confirmed as Federal Judge

On October 24, the
ULS. Senate voted 50-
41 to confirm Justin
R. Walker, associate
professor of law at
the Brandeis School
of Law and partner at
Dinsmore & Shohl, to
alifetime appointment
as U.S. District Court
judge for the Western District of Kentucky. He
succeeds Judge Joseph H. McKinley Jr. who is
now on senior status.

Judge Walker, who clerked for Justice Anthony
Kennedy on the U.S. Supreme Court and
Justice Brett Kavanaugh on the U.S. Court
of Appeals for D.C. Circuit, was sworn in on
October 30. Formal investiture ceremonies
will be held at a later date.

Judge Deweese to Retire

Judge Deborah
Deweese, who presides
in Division 3 of Jefferson
Family Court, will retire
effective December 31.
Having previously
served as a Jefferson
District Court judge
from 1993-2013, she
was elected to her current position in 2014.
Before ascending to the bench, she was a staff
attorney for the Kentucky Court of Appeals.

The vacancy resulting from Judge Deweese’s
retirement will be filled by gubernatorial
appointment from nominees selected by the
Judicial Nominating Commission.

New Chief Circuit Judge
& < Effective January
/ \ 1, Judge Angela
/ McCormick Bisig, who
presides in Division 10,
will begin a two-year
term as chief judge of
Jetferson Circuit Court.
She previously served
as a Jefferson District
Court judge from 2002-2012 and was chief
judge in 2012. Before ascending to the bench,
she was a prosecutor in the Jefferson County
Attorney’s and a litigation associate at two
local law firms.

As chief judge, Judge Bisig will be responsible
for the general administration of court
business, including implementation of local
rules, random assignment of cases to circuit
judges and reassignment of cases from one
circuit judge to another as necessary. She
was elected to the position by her peers on
the circuit court bench.

Per the Kentucky Court of
Justice’s holiday schedule,

all courts will be closed on

Tuesday and Wednesday,

December 24 and 25 and again
on Tuesday, December 31 and

Wednesday, January 1.
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A Minor Issue: Determining When a Minor is Competent to Testify

under the Kentucky Rules of Evidence

Trent A. Taylor

What rule deals with the competency of minors?

Rule 601 of the Kentucky Rules of Evidence establishes when an individual is competent to tes-
tify. Generally, there is a presumption that “every person is competent to be a witness except as
otherwise provided in these rules or by statute” KRE Rule 601(a). However, the Rule does list
four instances in which an individual is disqualified from testifying. Disqualification is warranted
when an individual: “(1) Lacked the capacity to perceive accurately the matters about which he
proposes to testify; (2) Lacks the capacity to recollect facts; (3) Lacks the capacity to express
himself so as to be understood, either directly or through an interpreter; or (4) Lacks the capacity
to understand the obligation of a witness to tell the truth.” KRE Rule 601(b).

Who is in charge of determining whether a minor is competent to testify?

The individual in charge of the proceeding ultimately makes this determination since “the issue
of competency of any witness is squarely within the discretion of the trial court.” J.E. v. Com-
monwealth, 521 S.W.3d 210, 214 (Ky. Ct. App. 2017). Furthermore, “competency is an ongoing
determination for a trial court, which continues throughout the proceedings, even after any
competency hearing has been completed.” Id.

Is age a factor to consider in determining competency?

“[1t is] rather well settled that no rule defines any particular age as conclusive of incapacity.
Age is not determinative of competency and there is no minimum age for testimonial capacity.
Additionally, the burden of rebutting the presumption of competency is on the party seeking
exclusion of the witness' testimony.” J.E., 521 S.W.3d at 214.

Is expert testimony needed to determine the competency of a minor?

An expert evaluation is typically unnecessary when trying to determine a minors competency.
J.E., 521 S.W.3d at 214. However, there are some circumstances in which expert testimony is
required, such as when an “independent expert would provide genuinely relevant and beneficial
evidence on the question or concoction or transference from the child's unfortunate past.” Mack v.
Commonwealth, 860 S.W.2d 275, 277 (Ky. 1993). This most commonly occurs in cases regarding
concerns for the mental health of a minor due to some type of victimization. See Perry v. Com-
monwealth, 390 S.W.3d 122 (Ky. 2012) (holding that defendant’s conviction for sodomy could
not stand because the trial court erred in not allowing an independent psychological evaluation
of the child victim; there was evidence that the victim might have had serious psychological
problems that could have contributed to the ability to understand the truth and the importance
of testifying truthfully).

What process takes place in order to determine whether a minor is competent to testify?

Since expert testimony is unnecessary in most circumstances, the determination of whether
a child is competent to testify primarily hinges on a factual inquiry in each case. The issue of
competency can easily be dealt with by questioning the child in order to determine the child’s
understanding of “the obligation to tell the truth,” which is typically the most common issue in
regard to a minor's competency to testify. Swan v. Commonwealth, Nos. 2011-SC-000085-MR,
2011-SC-000086-MR, 2012 Ky. LEXIS 498, at *40 (Aug. 23, 2012). A formal hearing is not
required. Instead, “though informally referred to as a hearing, what the judge must do in deciding
a witness's competency is better termed deciding a ‘preliminary question,” which is controlled
by KRE 104(a)” Id. at *39.

This inquiry merely “requires that ‘[plreliminary questions concerning the qualification of a
person to be a witness . . . shall be determined by the court.”” Id. Specifically, there are “no
requirements as to the content or length of the court’s inquiry. In fact, it provides the judge with
a great deal of discretion, since it obviates the requirements of the Rules of Evidence in making
the determination.” Id. Therefore, “an extensive formal hearing, at which both sides have the
right to put on evidence and question all the witnesses, is not required for such a preliminary
determination.” Id.

What questions should a minor be asked to determine competency?

‘When questioning a minor in order to determine competency, ask questions that get to the heart
of whether the minor is able to both tell the truth and sufficiently recall the important facts. For
example, in Howard v. Commonwealth, 318 S.W.3d 607, 612 (Ky. Ct. App. 2010), the court
held that “the trial court conducted an adequate competency hearing . . . [by questioning a child
victim in a sexual abuse case] about school, her birthday celebration, and past immunizations
at the doctor'’s office”” This inquiry established that “she was able to recall those events . . . [and
she] demonstrated a moral obligation to tell the truth and was able to recall most of the events
surrounding the sexual abuse.” Id. Therefore, this simple line of questioning was sufficient to
determine that “she was competent to testify.” Id.

‘What if there are inconsistencies in a minor’s answers?

Even in the face of alleged inconsistencies, courts are reluctant to find a minor incompetent. For
example, in Price v. Commonwealth, 31 S.W.3d 885, 891 (Ky. 2000) (citing Commentary to
KRE 601, Evidence Rules Study Committee, Final Draft (1989)), the court found that commen-

tary to KRE 601 explains the bar on competency “should be applied grudgingly, only against
the ‘incapable’ witness, and never against the ‘incredible’ witness, since the triers of fact are
particularly adept at judging credibility.”

In other words, so long as a court determines that a minor understands the obligation to tell the
truth, minor inconsistencies do not destroy competency. See Grimes v. Commonwealth, No.
2018-CA-000883-MR, 2019 Ky. App. Unpub. LEXIS 490 at *6-7 (Ct. App. July 12, 2019) (hold-
ing that an eight-year-olds minor inconsistencies failed to rebut the presumption of competency).
Therefore, precedent demonstrates that “a witness is not deemed incompetent solely because of
young age or [their] inability to recall each and every detail of life with mathematical precision.”
Harp v. Commonwealth, 266 S.W.3d 813, 823 (Ky. 2008).

Is Rule 601 closely related to any other rule?

The line of questioning used to determine competency is closely connected with Rule 603 of the
Kentucky Rules of Evidence. Rule 603 plays an important part in the inquiry of a minor since
all individuals are required to make an oath or affirmation before testifying. Specifically, KRE
603 states that “before testifying, every witness shall be required to declare that the witness will
testify truthfully, by oath or affirmation administered in a form calculated to awaken the witness’
conscience and impress the witness mind with the duty to do so.” KRE Rule 603.

In terms of what is deemed a satisfactory oath or affirmation, courts have “never required any
‘magic words.”” Yarno v. Commonwealth, No. 2007-SC-000260-MR, 2009 Ky. Unpub. LEXIS
62, at *4 (Apr. 23, 2009). Instead, “courts in this jurisdiction have long rec-
ognized that no particular word or form of oath is necessary as long as the
child witness acknowledges that he or she will tell the truth, comprehends
the nature of truth, and understands the consequences of lying.” Id. at *5.

Trent A. Taylor is a 3L at the University of Louisville Brandeis School of Law.
With a lifelong goal to become an attorney, Trent hopes to practice civil litigation

and employment law upon graduation this May. B
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WERE A WoNDERFUL BAR

D. Scott Furkin

Ifs a Wonderful Life - Frank Capras
classic 1946 film, ubiquitous at this
time of year — reminds us all that our
lives profoundly impact others in ways
we often fail to appreciate. The familiar
story follows the protagonist, George
Bailey, as he is driven to the brink of
disaster. Desperate and suicidal, poor
George wishes hed never been born
until he is rescued by a guardian angel
who gives him a glimpse of how much
his beloved community would have lost
had he gotten his wish.

Because this is also when the LBA makes its annual appeal for
attorneys to renew their membership, its a good time to take
stock of how different our local legal community would look if
the LBA - the oldest continuously operating bar association
in Kentucky - had not been “born” 120 years ago.

Who would have joined with the Louisville Womens Club to
found the Legal Aid Society which for almost 100 years has
provided free civil legal services to the less fortunate in greater
Louisville? This year alone, Legal Aid will assist almost 5,000
low-income individuals, including military veterans, with

problems related to government benefits, domestic violence
and tenants’ rights.

Similarly, who would have spearheaded and supported the
creation of the first full-time public defender program in the
state? In the nearly 50 years since it was formed, the Louisville
Metro Public Defender’s office has represented indigent
defendants in over a million criminal cases in Kentucky’s Court
of Justice.

Who would have helped secure passage of a 1975 constitutional
amendment establishing Kentucky's unified four-tier court
system and, among other things, barring non-lawyers from
serving as judges? In 2002, who would have helped garner
public support for another constitutional amendment making
family courts a permanent part of Kentucky’s judicial system?

For more than 40 years, who would have conducted annual
evaluations of trial judges sitting in Jefferson County both
to give them feedback on how to improve their performance
on the bench and supply voters with valuable information in
judicial elections?

‘Who would have established the Louisville Bar Foundation -
the LBASs charitable giving arm - which since its founding in
1982 has distributed more than $2.9 million in grants to local
organizations delivering legal services to the poor, providing
law-related public education and improving citizen access to
the justice system?

‘Who would have developed and disseminated self-help forms
that pro se litigants can use to dissolve broken marriages? Who
would offer the free bi-monthly divorce clinics where litigants
receive guidance in completing the forms?

‘Who would have served as incubator for nonprofit organizations
like Restorative Justice Louisville, which brings a new victim-
centered approach to juvenile justice, or Doctors & Lawyers for
Kids, which joins the medical and legal professions to address

problems that impede the health of indigent children and their
families?

Who would have installed and maintained state-of-the-art
audiovisual technology systems in eight circuit courtrooms in
the Jefferson County Judicial Center that over the last seven
years have transformed the way evidence is presented to judges
and jurors?

Who would host the Bench & Bar Social, Judicial Reception
and other gatherings that allow us to build camaraderie and
have fun with colleagues? Who would organize the Legal Bowl,
Ramble 5K, Back to School, Lawlapalooza or Santas Court
fundraisers?

Reflecting on 2019, here are a few other things that would not
have occurred if the LBA didn't exist:

+ 1,135 attorneys could not have chosen from 80+ seminars
certified for over 200 hours of continuing legal education
credit, including 80 hours of ethics, to help them stay current in
the law and satisfy their mandatory requirement (not including
the 165 attorneys who downloaded an additional 270 hours
of programming from the LBAS on-demand CLE library)

* Nearly 10,000 members of the public could not have received
referrals to attorneys equipped to handle their unique legal
issues and the 150+ attorneys enrolled in the Kentucky Lawyer
Referral Service could not have earned over $1.4 million in
fees on matters referred to them

+ 20 law firms and legal agencies could not have turned to
the LBAS Placement Service for help in hiring qualified pre-
screened attorneys, paralegals, secretaries and legal assistants

* More than 1,000 seniors in 17 area high schools could not
have learned about the pitfalls of consumer credit or how
to live on a budget, through the Credit Abuse Resistance
Education program

+ 32 area high school students aspiring to legal careers — many
of them from groups historically underrepresented in the
legal profession - could not have attended the Summer Law
Institute to learn how to prepare for law school, tour state and
federal courts, hear from 60+ seasoned attorneys and judges
or prepare and present a mock trial

+ 21 young attorneys from different practice settings could
not have joined the nearly 200 graduates of the Leadership
Academy to develop the skills and sensibilities needed to
become future leaders of the bar and community

I could go on, but you get the point: Without the LBA, wed
be missing a lot of worthwhile things that elevate the public
image of lawyers and make life in a stressful and competitive
profession a little easier.

It's no secret that the LBA, like many local voluntary bar
associations across the country, is facing some challenges.
Older attorneys are retiring without being replaced on the rolls
by newer ones who don't necessarily see the value of belonging
to a professional association. Podcasts and webinars are
rivaling live seminars as a source of continuing legal education.
Increased reliance on social media is supplanting in-person
meetings as a means of networking and sharing information. In
short, the legal landscape is changing and the LBA must change
with it or risk extinction.

Don't misunderstand. Unlike George Bailey, the LBA is by
no means ready to end it all. But as we forge forward we need
guardian angels - in the form of members’ support - to help us
create a future as venerable and vital as our past.

So this holiday season, as you take a well-deserved break
from the rigors of practicing law and iconic scenes from It a
Wonderful Life once again fill television screens, pause for a
moment to reflect on how much the LBA
has enriched Louisvilles legal community
- and where we would be without it. Then
complete and return your membership
renewal form.

After all, we're a pretty wonderful bar.

D. Scott Furkin is LBA executive director. He
served as LBA president in 2004. &
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LAW SCHOOL

Effective In-House Counsel Requires Legal and Business Acumen, Practitioners Say

Dean Colin Crawford

Because we are situated in the largest city in the Commonwealth, the University of Louisville
School of Law is fortunate to be in close proximity to many in-house lawyers at a variety of
national organizations.

This month, I chatted with four of our alumni who are serving as in-house counsel. They provided
insights on trends in corporate practice and what they see coming on the horizon. What struck me
was the unanimity about the influence of certain trends (IP and technology, for example), as well
as what they tend to enjoy in their work — above the variety of it. Here is what they had to say.

Mary Barrazotto, Vice President, Associate General Counsel,
Brown-Forman Corp., Class of 1986

WHAT ARE SOME TRENDS YOU HAVE SEEN IN THE
PRACTICE OF IN-HOUSE COUNSEL?

Here at Brown-Forman, instead of using extensive legal counsel globally,
we'll do as much work in-house as we possibly can. If we need a unique
specialty orlocal counsel, we will use outside counsel. I think that is a trend
see, at least in the beverage/alcohol industry, with other companies globally.

We are unique in that it's rare to find a beverage/alcohol lawyer.. we've always needed to have
that expertise in-house. As we've grown globally, we have hired more counsel to come in-house
around the world to manage our changing businesses.

WHAT DO YOU LOOK FOR WHEN HIRING IN-HOUSE COUNSEL?
‘We usually hire for an expertise such as a corporate counsel or a securities lawyer or a trademark
lawyer and then we teach them what is unique about beverage/alcohol.

I often like to hire litigators. I think they are trained effectively in learning how to argue any side
of a case. You want the flexibility and adaptability I think that litigators are typically trained in
more so than corporate lawyers.

WHAT DO YOU LIKE ABOUT YOUR JOB?

No two days are ever the same. | have a lot of different areas that I have responsibility or
oversight for, from production to marketing to HR to sales. No two days — no two hours — are
the same. It's a lot of diversity.

That is a nice aspect to being in-house in companies that are big but not too big. Some mega-
companies will have 10 lawyers that do nothing but product liability. We are smaller in that
respect, so you become more of a generalist and you become much more tuned in to the business
and thus...you become more engaged in providing practical legal advice.

Cecilia Hagan, Vice President and Attorney, Education Associates
Inc., Class of 1986

{’V N
y h WHAT ARE SOME CHANGES YOU HAVE OBSERVED IN
— J o/ | THE PRACTICE OF GENERAL COUNSELS DURING YOUR
4 CAREER?
77 Technology advances make it much easier to communicate, proof and
,///// execute documents with outside counsel and external partners. From that
) perspective, the role of general counsel is more efficient. Due to technology;,
however, there are higher expectations on turnaround time and immediate substantive responses
frominternal and external partners. Every day, [ am reviewing a lengthy document on my phone
in addition to on my office computer.

ARE YOU SEEING CHANGES IN THE PRACTICE THAT ARE DRIVEN BY
CORPORATIONS?

Corporations have always had expectations to effectively manage legal costs and that continues.
More often, corporations are now asking firms to provide project costs rather than typical
billable hour arrangements.

Newer corporate expectations are for internal counsel to be proactive in areas of cybersecurity,
data-sharing policies, intellectual property preservation and maintenance of the confidentiality of
documents on the cloud (corporate-wide). Aside from the cloud, Google makes it very easy for
recipients who are being “shared” with to modify documents that could be viewed as proprietary
to the company.

What are some trends you see on the horizon?

Technology makes it easier to get work done and to share information, but it also requires
anticipation of how others can use “shared” information to the detriment of a corporation's
intellectual property rights. In that respect, the role of general counsel is to be diligent in keeping
management informed of how best to protect its information in the rapidly evolving tech space.

Jeffrey Hellmann, Corporate Counsel, Long John Silver’s, Class of
2015

WHAT ARE SOME CHANGES YOU HAVE OBSERVED IN
THE PRACTICE OF GENERAL COUNSELS DURING YOUR
CAREER?

This is somewhat hard to answer given my time out of law school, but in my
experience (and working with some more tenured in-house counsel during
those years), I would say what is important in the restaurant/franchise
business is to be able to understand how business and the law work together.

CEQs, COOs and CFQOs are not really looking for a rundown of codes and statutes but instead
looking for explanations that they can understand and explanations of how the various laws
and regulations specifically affect our business/company. To me, an extremely important asset
of a general counsel/corporate counsel is the ability to explain complicated legal topics in a way
that non-legal professionals can understand.

WHAT ARE SOME TRENDS YOU SEE ON THE HORIZON?

1. The restaurant industry (and the rest of the business world) is becoming much more
technological. The ability for counsel to understand these IT concepts and how the legal world
intersects (IT contracts, data security solutions, privacy laws like the California Consumer
Protection Act) is very important.

2. I think it is becoming more and more important to show the value that your legal team provides,
whether this is cost savings by handling tasks that were previously handled by outside counsel
at high rates or providing efficient and cost-saving resolutions/processes to problems and
complicated regulations.

3. It is becoming more and more important for in-house counsel to be able to understand and
work collaboratively with non-legal professionals. I do not think you can afford to stay in your
legal bubble and be oblivious to outside issues/trends. Again, the ability to explain complicated
legal concepts in a way that non-legal professionals understand and will listen to is vital. Being
able to work in cross-functional teams is extremely important.

Chris Sternberg, Senior Vice President and General Counsel, Sun
Tan City, Class of 1990

WHAT ARE SOME CHANGES YOU HAVE OBSERVED IN
THE PRACTICE OF GENERAL COUNSELS DURING YOUR
CAREER?

Today’s general counsel is expected to be both a legal and business adviser
to the company. This means having a seat at the table to participate in setting
strategy and direction for the business. Whereas the focus in the past may
have been largely reactive, responding to legal challenges presented to the company, there is
more of a demand today to be proactive. This includes looking for ways to grow the business,
as well as managing risk across business lines.

ARE YOU SEEING CHANGES IN THE PRACTICE THAT ARE DRIVEN BY
CORPORATIONS?

I would say many legal departments today are insourcing work that maybe they farmed out in
the past. By that I mean legal departments are investing in staff, attorneys and paralegals, who
become subject matter experts on various aspects of the business and thus often able to manage
legal work in their area more efficiently than outside counsel.

Having said that, there is still a great need to hire outside subject matter experts, particularly in
highly specialized areas of the law. The other change in practice I have observed is the use by
companies of alternative fee arrangements with outside counsel, including flat fees for projects.

WHAT ARE SOME TRENDS YOU SEE ON THE HORIZON?

We have a changing workforce with an increasing number of millennials practicing law today.
They demand more of a work-life balance than we did in the past, and rightfully so, I think. They
are also very technologically savvy and this presents a great opportunity for in-house teams to
leverage this skill to work smarter.

Many thanks to Mary, Cece, Jeffrey and Chris for sharing their perspectives. Their experience is
a testament to the contributions this School of Law makes to the corporate
vitality of our city and region. We are proud to be able to claim them - and
so many others - as star corporate counsel performers.

Colin Crawford, dean of the University of Louisville Brandeis School of Law,

serves on the boards of both the Louisville Bar Association and the Louisville
Bar Foundation. &
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LEGAL AID SOCIETY

A Letter to My Colleagues...

Dear Colleagues,

U

awho are income eligible for Legal Aids assistance.

Legal Aid Society's 15 county service are
year, and many face

Americans have at least one unmet civil legal issue in @ given
These statistics are staggering,

There are over 170,000 Kentuckians in
We know that over 70 percent of Jow-income
issues arent trivial. They are about
than the resources.

more than one. Their their families and homes and incomes.

especially considering that the need is far greater

t “closing the justice gap.” This metaphor describes the

gal Aid Society, we often speak abou
gs to mind a great chasm

When we talk about support for Le
who need an attorney and their ability to access one. While it sprin

distance between ordinary Americans
that is seemingly impossible to overcome, indeed, the challenges to providing access to justice are solvable.
gal Aid Society smash the barriers to justice; connecting individuals and families to the

legal issues impacting the quality, and sometimes quantity,

Daily, the staff and volunteers of our Le

attorneys they need to resolve of their lives.

d is powerful. It changes lives, empowers families, and strengthens entire communities. It is a transformative tool

Civil legal ai
th conditions of our neighbors and neighborhoods. Civil

that improves the economic, social and heal legal aid means that:

- families facing foreclosure or eviction receive the legal defense they need to remain in their homes;

_ survivors of domestic violence receive legal protections to keep their families safe;

- caregivers facing crippling debt are given second chances at income stability; and

ealthcare for their children or ensure that their families basic needs are

- parents struggling to put food on their table, access hy
to help them in the darkest of times.

met are enrolled in government assistance programs
ommunity that supports it. It takes donors, volunteers,

justice system, is only as great as the ¢
d over 4,100 clients last year- Yet, the

for all. With your support your Legal Aid Society serve
ed away due to insufficient resources.

The power of civil legal aid, and our

and advocates ensuring equal access

need is still great. For every one client served, one is turn

help us remove barriers to justice. A donation

As the chair of Legal Aid Society's 2019 Justice for All Campaign, 1 call on you to

to Legal Aid Society isnotjusta charitable gift; it is an investment in a fair and fully functional judicial system.

visit Legal Aid's website, laslou.org, or send a check to 416 W.

To make a gift to the 2019 Justice for All Campaign,

Muhammad Ali Blvd., Suite 300, Louisville, KY, 40202.

fies across our natiomn, and indeed across the globe. These

The barriers to access justice are found in courtrooms and communi
It is incumbent upon those in our profession to pick up

ssues, but it is in our power to change the outcomes.

arern’t new stories or i
the torch, to light the way for justice, and be part of the solution.

Sincerely,

(0 (e Dk

2019 Justice for All Campaign Chair
Member, Stites & Harbison

JAY DILBECK
Mediations & Arbitrations

Experienced / Reasonable Rates

502) 595-6500 - jay@dilbeckandmyers.com

LOUISVILLE, KY

MIDDLETOWN, KY

LAW POEM
THE RISK

Douglas Haynes

We seem to jump into trial most easily

Against those who fear the risk.
Their fear almost glows

With the devil

In the 3:00 am dark above our beds.

‘We embrace their fear of the risk.

But fools, gamblers and lovers
Know the real truth.

Risk is just an excuse.

It is far more painful to not know the
possibility

Than it is to know the loss.

Douglas Haynes is a
family law attorney
and mediator with
Fernandez Haynes
& Moloney in
Louisville. ®
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EST. 1921
Legal Aid Announces
Dates for Free Clinics

The Legal Aid Society has announced
dates for free legal clinics offered during
December. Clinics include:

Foreclosure Clinic

Tenants’ Rights Clinic: What You
ShOl’lld Know About your Land-
lord’'s Obligations and Your Rights

Prf)iect H.E.L.P. (Homeless Expe-
rience Legal Protection) Clinic

Vi_si't www.laslou.org for a full list of
clinics, dates and times. B

QUINN HART CPA PARTNER

QHART@STROTHMAN.COM
OFFICE: (502) 585-1600

WWW.STROTHMAN.COM

JEFFERSONVILLE, IN
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COURT REPORTING
VIDEOGRAPHY
AVAILABLE 24/7

Even when Santa vacations...
We still don't.

Our court reporters and videographers are available 24/7 every day of the year.

Including Christmas.

502-589-2273

730 West Main, Suite 101, Louisville KY 40202
schedule@kentuckianareporters.com

KENTUCKIANA

COURT REPORTERS
KENTUCKIANAREPORTERS.COM

LOUISVILLE LEXINGTON LONDON FLORENCE CINCINNATI INDIANAPOLIS ORLANDO TAMPA
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Confusing, False Connections and Common Expressions:
Highlights from the Patent and Trademark Office in 2019

Peter J. Rosene

2019 has been a moderately busy year in trademark law. The Supreme Court delivered its sec-
ond trademark opinion in two years discussing the scope of the First Amendment in relation
to section 2(a) of the Lanham Act resulting in allowing registration for the word mark FUCT.
The Court also extended the ability of a trademark licensee to continue use of a trademark even
after the debtor-licensor attempts to reject the license agreement, a type of executory contract,
under section 365(n) of the Bankruptcy Code.

However, I believe it is the application and registration stage with the UL.S.
Patent and Trademark Office (PTO) that has maybe yielded the most
entertaining, if not educational, trademark developments. In fact, you

may have come across several of these trademark applications filed

on behalf of various celebrities, with some marks quirky enough

to make their way through the media circuit. 2019 is certainly not

the first year, nor will it be the last, that celebrities have applied

for trademarks for things like song lyrics, catch phrases and

even the names of their children. Nevertheless, 2019 produced

an amusing mix.

The best examples I came across covered a fairly wide, yet
predictable, variety of goods and services, such as advertising,
posters, clothing and other apparel and entertainment. Notable
examples include TACO TUESDAY from LeBron James for social
media services and other downloadable works as well as Tom Brady’s
TOM TERRIFIC (apparently a nickname some sportscasters use for the

quarterback) for goods like trading cards and posters. Other extraordinary

applications include Melissa Jeffersons, known professionally as Lizzo, 100%

THAT BITCH for audio/visual performances, clothing and sound recordings and Belcalis
Alméanzar's, known professionally as Cardi B, mark OKURR, translated into an audible chirp-

Your UNDUPLICATED Office Technology,
Equipment and Service Professionals

DUPLICATOR

SALES & SERVICE

LOUISVILLE -

(502) 589-5555 | (800) 633-8921
th//;t% with Service...

LEXINGTON . ELIZABETHTOWN .« LONDON

« Office Equipment

« Professional Printing

» Document Management
» Managed I.T. Services

« Corporate Mailing Systems

« Integrated Technology Services

» Managed Print Services

) duplicatorsales.net

RICOH' SAVIN 4 Lexmark B FP° B Microsoft «gillie

A trademark,
in its simplest
terms, is a brand.

like sound, which I'm told appears in one or more of her songs. Also, Ohio State is taking a go
at trademarking the word mark THE for clothing.

With the exception of Lizzo, each of the applicants’ marks have been met with a refusal to register,
also called an “office action.” While the PTO examining attorneys in each of these cases may
or may not have a sense of humor, their refusals reiterate what trademarks are

and how to properly use one.

A trademark, in its simplest terms, is a brand. All of the applications
introduced above, with the exception of THE, are not currently
used in commerce at the time of filing, so maybe the first thing to
point out that may or may not be obvious is that a frademark,
unlike copyrights, patents, and trade secrets must be in com-
mercial use in order to be registered. There is a procedure to
“reserve” a trademark in advance of use in trade, but its active
commercial use must nonetheless commence shortly after the

mark is “pre-approved” for registration.

This was one of several issues with Brady's TOM TERRIFIC

application. Although not cited in the Examining Attorney’s Of-

fice Action as a ground for refusal, ESPN and the Washington

Post quoted Brady as stating his personal reason for applying for

a trademark was because he disliked the nickname and wanted to

prevent others from using it. Again, trademarks, unlike copyrights and

patents, are not passive forms of intellectual property, but instead must be
used in commerce and maintained by the registrant.

The commercial-use requirement for trademarks is not arbitrary but instead serves practical
policies. The UL.S. economy imposes an absurd amount of emphasis on branding as a signifier
of quality and status in the minds of consumers. Considering the weight of importance given to
brands, it therefore stands to reason the PTO and those corporations attempting to enforce their
trademark rights want to ensure (1) that customers know who is selling them their cars, shoes,
bourbon and dry-cleaning services just by looking at a label or sign and (2) that consumers are
basically not confused between the companies peddling them.

It a given mark can't accomplish these two basic goals, refusal is likely, and a mark can fail to
achieve these goals for a variety of reasons. For instance, creating a likelihood of confusion
with another registered mark (TACO TUESDAY), as well as creating a false connection with a
living individual (TOM TERRIFIC), being a mere commonplace expression (OKURR), or simply
“failing to function” as a trademark (THE) will all warrant a refusal from the PTO.

These examples, along with the thousands of other marks which receive refusals from the PTO
every year, raise other serious questions about when or whether you should advise your client
to spend the time and resources to attempt the registration process or to fight a refusal once it
has been issued. Whether an application’s likelihood for success is readily apparent or not, part
of the challenge is knowing you might get the refusal while also keeping one step ahead of the
game and assessing the strength of your available counterarguments under substantive trademark
law, such as the Lanham Act and Trademark Trial and Appeal Board case law.

Using our examples, I might advise a client to give OKURR a shot before TACO TUESDAY
or THE. This is because the former example is an arbitrary stylization of a word, “okay,” that
seems to function as a popular catch-phrase specifically associated with a well-known music
artist. This is not unlike 100% THAT BITCH, which similarly functions as Lizzos catch-phrase.
On the other hand, the latter two examples are in such common usage, “the” word “the” being
“the” most commonly used word in “the” English language, they are rendered all but generic or
fail to sufficiently indicate the source of the goods or services.

By no means is it a simple or certain calculation. While it is worth noting that anticipating and
preparing the basis for overcoming a potential refusal of your client's mark
is a central concern, simply keeping in mind a trademark’s basic purpose
is an important first step in your initial assessment.

Peter J. Rosene received his J.D. from the University of Kentucky College of Law
in 2017, after which he served as staff attorney for Judge Ernesto Scorsone in
Fayette Circuit Court. He now practices as an intellectual property atforney at
McBrayer PLLC. B
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CONTINUING LEGAL EDUCATION

LBA IN PARTNERSHIP WITH JCUP

Establishing Evidentiary Foundations with A/V Presentation Equipment at Judicial Center

Thursday, December 12

The focus of the program will be on the method for establishing evidentiary foundations when ~ Time: 11:45 a.m.— Registration; Noon - 1:15 p.m.— Program
using computers, projectors & projection screens, document cameras and tele-strators for  Place:  Jefferson Circuit Court, Division One, Courtroom TBA

the presentation of evidence, and how to make your record for appeal when using the digital Price: $100 LBA Members / $150 Non-Members / $20 Paralegal Members
technology in Jefferson Circuit courtrooms. Credits: 1.0 CLE Hour — Approved by KBA and Indiana Supreme Court

CLE will be held at the Judicial Center, 700 W. Jefferson Street *This CLE program is repeated the second Thursday of each month.
Speaker: TBA

ﬂ LOUISVILLE BAR \?oin lawyers frF)m across th.e coun}ry e.md'en'joy the witty gne-
T liners, clever pictures and video clips, intriguing poll questions
/\4 Pride in the profession. Service to the community. and hllanous aneCdOteS that have made hls “IaWpSided“
W programs popular with attorneys in more than 40 states.
Live Ethics Webinars

12.10.19 | 1:00 PM | 1.0 CLE Credit (NO ETHICS) 12.30.19 | 2:15 PM | 1.0 CLE Ethics Credit
Legal Writing -- Grammar Kills It's Not the Fruit, It's the Root: Getting to the Bottom of Our Ethical Ills
Speaker: Joel Oster, Comedian of Law Speaker: Sean Carter, MESA CLE
12.11.19 | 1:00 PM | | 1.0 CLE Ethics Credit 12.31.19 | 1:00 PM | 1.0 CLE Ethics Credit
The Fear Factor: Good Lawyers Get Into Bad Ethical Trouble Legal Ethics Is No Laughing Matter: What Lawyer Jokes Say About Our

Speaker: Stuart Teicher, The CLE Performer Ethical Foibles

Speaker: Sean Carter, MESA CLE
12.12.19 | 1:00 PM | 1.0 CLE Credit (NO ETHICS)

Social Media Horror Stories From the Trenches
Speaker: Ruth Carter, Carter Law Firm, PLLC

12.17.19 | 1:00 PM | 1.0 CLE Ethics
Who Wants to be Disbarred?: A CLE Game Show
Speaker: Sean Carter, MESA CLE

12.18.19 | 1:00 PM | 1.0 CLE Ethics Credit
The Code of Kryptonite: Ethical Limitations on Lawyers’ Superpowers
Speaker: Stuart Teicher, The CLE Performer

12.19.19 | 1:00 PM | 1.0 CLE Credit
Legal Side of Blogging for Lawyers
Speaker: Ruth Carter, Carter Law Firm, PLLC

12.20.19 | 1:00 PM | 1.0 CLE Ethics Credit
The Weakest Lawyer: A CLE Game Show
Speaker: Sean Carter, MESA CLE

12.23.19 | 1:00 PM | 1.0 CLE Ethics Credit

Discipline or No Discipline: A CLE Game Show BAR STATUS PRICE

Speaker: Sean Carter, MESA CLE LBA Member $55.00

12.30.19 | 1:00 PM | 1.0 CLE Ethics Credit LBA Sustaining Member $50.00

If You Can't Say Something Nice, Shut Up!: The Ethical Imperative for Civility LBA Paralegal Member $25.00

Speaker: Sean Carter, MESA CLE Non-member $125.00
MISS A LIVE WEBINAR? J

No worries! The LBA and MESA CLE have partnered to offer ON Demand CLE programs.
Visit the On-Demand CLE page on the LBA website at: www.loubar.org/online-cle/

Due to the partnership with Mesa CLE, the LBA will NOT be accepting registrations for these webinars.
Please visit the LBA website's CLE calendar for the link to register and the cancellation policy.
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Website Accessibility —

Is Your Website Compliant with Title lll of the ADA

Vince Antaki

Many of us take for granted the ability to “surf” the Internet. Individuals
with disabilities, especially those who are visually impaired, must rely on
technology that can read aloud the information on a website; however,
web reader programs can only read the information if it meets certain
criteria. Several large corporations have faced legal challenges over
the last decade related to website accessibility.

In recent years there has been a growing trend in the number of lawsuits
involving smaller businesses alleging violations of Title Il of the ADA
based on website accessibility. Title III prohibits discrimination against
individuals with disabilities in places of public accommodation. There
is a split among federal courts whether a website is a “place of public
accommodation.” But the growing trend is that a website is a place of
public accommodation if it offers information or items for sale to the
general public.

Recently, the Supreme Court of the United States (SCOTUS) was
presented with the opportunity to consider the issue of whether a
website and mobile app must comply with Title III of the ADA in the
case of Domino$ Pizza v. Robles. Guillermo Robles is blind and lives
in the Los Angeles area. He uses screen reading technology to navigate
the Internet. When he was unable to order pizza online because
Dominos website did not comply with WCAG standards, Robles filed
suit. Dominos Pizza was granted dismissal at the trial court level on a
motion to dismiss. Guillermo Robles appealed the decision to the Ninth
Circuit Court of Appeals, which reversed, holding that Title III of the
ADA applies to websites of companies that have a nexus to a physical
place of public accommodation. On October 7, 2019, SCOTUS denied
certiorari.

It is important to understand the implication of the denial of certiorari,
as well as to appreciate the impact on your company’s website. First,
SCOTUS did not directly state that the ADA applies to websites.
SCOTUS merely denied certiorari, meaning it was not willing to hear
the case. Given the potential implication of the appellate decision from
the 9th Circuit, SCOTUSS denial of certiorari has the effect of indirectly
affirming the notion that Title III of the ADA does apply to websites.
However, the more likely reason for SCOTUS to deny certiorari is

. & .

because the dismissal at the trial court level took place before any
development of facts. Nonetheless, it still leaves all business entities
that have a presence on the Internet and that use mobile apps with
uncertainty.

While the Department of Justice has issued extensive regulations
regarding accessibility standards for physical locations, it has avoided
doing so for websites. Without clear guidance from the government,
industry standards have been developed.

The World Wide Web Consortium (W3C) develops web standards,
including Web Content Accessibility Guidelines (WCAG) that makes
web content accessible to people with disabilities. In fact, several federal
courts have recognized WCAG as the industry standard for compliance
with the ADA. The most recent version, WCAG 2.1, was just published
in June 2018. The prior version, WCAG 2.0 has been in effect since
2008. Whether you are a large business or a sole proprietorship, if
you have a website intended to provide information or sell your wares
to the general public, it is important to ensure that the website at least
meets the standards of WCAG 2.0.

The Department of Justice has postponed the issuance of accessibility
standards for websites for several years, and there has been no specific
deadline set for issuing regulations. Likewise, it is unlikely that Congress
will get involved.

It is necessary for all business entities to be proactive by monitoring
or auditing a website periodically to ensure continued compliance.
Moreover, given the state of technology, and the prevalence of mobile
apps, it is just as important to ensure that any mobile app associated with
your company is also compliant. In any industry
it is important to make products and services
available to all customers. It is also important to
recognize that technology will continue to play a
larger role in commerce.

Vincent Antaki is a member in Reminger Co., L.PA.s
Cincinnati office and is licensed to practice in
Kentucky, Ohio and Indiana. ®
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The Counselor, contiuned from pg. 3

“Well.. .to honor their wishes. But the church’s
legal rights...”

“I told you to set aside the law for now. Let's
not forget, the law forbid much of what Jesus
preached. And it ultimately led to his trial and
execution.”

“What are you saying?”

Oldfield reached into his right suit pocket and
removed another, tri-fold sheath of papers. He
gently laid it on her desk blotter. “I am saying
that in each persons life, there comes a time
when we find ourselves at a crossroads. One
path is obvious. One not so much. The obvi-
ous path has been laid out for you. Here.” He
pointed to the first sheath of papers he had
withdrawn from his left suit pocket. “It is
legal, reasonable and supported by the advice
of your elders. The other,” his finger tapped
upon the papers he had removed from his
right suit pocket, “is difficult, controversial,
and counter to at least some of the advice you
have received. But it may very well be what
you feel in your heart is right. That is what
you must decide. If's your choice.”

With that, Oldfield slowly arose and, reliant
on his cane, departed. The Reverend Court-
ney Cobb picked up the second set of papers
he had set before her and began to read.

The Reverend Courtney Cobb rose from the
simple, but massive walnut chair situated in
front of the organ, and stepped to the pulpit
to deliver her Christmas Eve homily. Star-
ing from the front row, the “wise ones” and
their families awaited a gentle message of
Christmas. In the last row of the sanctuary,
in a corner where little light shone, Wiley
Qldfield also awaited the Reverend Cobb's
Christmas Eve message to the congregation.
The Reverend Cobb cleared her throat, took
a sip of water and began.

“On Christmas Eve, we celebrate the coming
of Jesus. His birth is immersed in uncertainty,
but his teachings are clear and leave little
doubt: love thy neighbor as thyself. As he
said, this is the first and greatest command-
ment...and we must do so today, in this place
and in this time...”

Wiley Oldfield listened to the words and
insights he had suggested for the heart of a
pastor challenged by the law. They had be-
come her words, her phrases, inspired by his
own. She would have to stand by them. Near
the front of the church he could see the “wise
ones’ turning to each other and whispering.
They had sought his counsel and he had given
it. He listened to her passion grow with each of
the points he had penned, taking no satisfac-
tion with the criticism she stood to receive.
But he would be there if she needed him. He
was, after all, the churchs counsel. And as
the congregation began the strains of “Silent
night...holy night...” by candle light, Wiley
Oldfield slipped gently into the dark night.

Sincerely,

Gerald R. Toner
LBA President
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Lawlapalooza—the annual battle of legal bands—took place on October 18 at
Diamond Pub Concert Hall. This years theme was “Back to the 80s.”

Eight bands, each composed of at least one lawyer or law student, vied for the
Cowbell Trophy which went to the group with the most money in its “tip jar” at the
end of the evening. The winner was The Perpetual Motions.

Lawlapalooza proceeds benefit the Judge Ellen
B. Ewing Foundation which enables students at
the Brandeis School of Law to perform summer
internships at the Legal Aid Society.

THANK YOU TO OUR
EVENT SPONSOR!
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Employees’ First Days on the Job
Affect Their Willingness to Stay

Cara Silletto, MBA, and Leah Brown

The reasons behind employee furnover can be complicated - and hard to pin down. Below is
part 3 of a 6-part series delving info retention strategies and tips that make it easier to keep
your employees.

As companies prepare and adapt for the shorter-term workforce today, onboarding becomes
an even more crucial piece to the retention puzzle. An evaluation and potential revamp of
your orientation and onboarding processes may be critical for greater staffing stability moving
forward.

BEFORE DAY ONE

Even before day one on the job, new hires should know what to expect. They should know
where to go, what to wear (like no leggings), and whether they should bring their own lunch on
their first day. These are things managers or HR can easily communicate to new staff and yet
many fail to relay the message thinking those instructions are “common sense.” But it's simple
to avoid day-one misunderstandings by addressing common missteps of previous new hires,
so make the easy effort to communicate your expectations more clearly before they arrive and
they'll be less likely to miss the boat.

ORIENTATION &
ONBOARDING

Once new hires get in the
building, it's important to keep the
communication rolling to avoid
future misunderstandings. If your
company's employees consistently
miss the boat on certain issues,
there’s likely an information gap. A
clearer, more thorough employee
handbook and day-one orientation
plan can often fill in this gap.
Without updating these over time,
managers shouldn't be shocked when employees do something the managers never told them
they couldn't do.

Keeping communication open
throughout the risky periods of
an employee’s early days can
make a huge difference in your
retention efforts.

Also be careful to not to force new hires to “hit the ground running” too soon if they’re not fully
prepared. Take steps to ensure that your new employees are ready for the work situations likely
to come up, and don't throw them into the fire before providing adequate training. This lack of
preparation often pushes good hires away who feel they were “set up to fail.” Provide the tools
they'll need, teach them about the company’s culture and history so they know who you are,
and run through scenarios they could potentially see in their role early on - all before shoving
them in front of clients and hoping for the best.

CHECKING IN WITH NEW HIRES

Even though most initial onboarding processes aren't long (typically less than a week), managers
shouldn't assume that time period was enough. Managers should check in regularly with new
hires...and be genuine about it. The reason is twofold: One, it helps employees see that their
managers care about their staff and their development. And two, if the same questions from
new employees are popping up time after time, managers can figure out what additional training
and resources new hires need to educate them on the missing pieces. Sometimes figuring out
how to best integrate your new hires can come straight from previous new hires: Let them tell
you what they need.

Be intentional about when you have these conversations, too. If your company has high turnover
at specific benchmarks of tenure (within a few weeks, at 3 months, etc.), schedule staff check-ins
according to that timeline to try to close their intended escape route. This way, you can stay
ahead of the curve and be able to handle new hires’ concerns before they escalate to a two-week
notice (or none at all).

So much of a company’s problem with high employee turnover can be alleviated in the
early stages. That's why revamping and solidifying your onboarding processes and keeping
communication open throughout the risky periods
of an employee’s early days can make a huge
difference in your retention efforts.

This articles content is adapted from Cara Silletto and
Leah Brown$s recent book Staying Power: Why Your
Employees Leave & How to Keep Them Longer. The
workforce thought leaders and speakers at Crescendo
Strategies work with thousands of business leaders fo
help reduce unnecessary employee turnover. B
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CONGRATULATIONS
TO THIS YEAR'S

Louisville Bar Association

G /z[ e

JUDGE OF THE YEAR

HON. JOSEPH H. MCKINLEY JR. has served with
distinction as a trial judge in both state and federal courts.
A graduate of the University of Louisville Brandeis
School of Law, he was elected to Daviess Circuit Court
in 1991 where he presided until his appointment as a
U. S. District judge in 1995. During more than two
decades on the federal bench, he has overseen civil and
criminal cases in every division of the Western District of
Kentucky - Bowling Green, Louisville, Owensboro and
Paducah - forging a reputation as a “lawyers judge” who
runs an orderly and efficient courtroom and is fair and
reasonable in his rulings. A past president of the Sixth
Circuit District Judges Association, he was the Western
Districts chief judge from 2011-2018. Now on senior
status, he continues as a jurist hearing cases primarily
in his hometown of Owensboro.

JUSTICE MATIN E. JOHNSTONE
SPECIAL RECOGNITION AWARD

ROBERT “BOBBY” HADDAD, who passed away
in September, practiced criminal law for more than
50 years before retiring earlier this year. The son of a
Lebanon-born butcher raised above the family’s meat
shop, he earned his law degree by attending night
classes at the University of Louisville Brandeis School
of Law. He never forgot his roots and was as friendly to
janitors as to judges. A consummate professional who
many considered the “King of District Court,” he was
renowned for his quiet kindness and endless humor.
He was instrumental in founding what later became
the Kentucky Lawyer Assistance Program which helps
lawyers struggling with depression, substance abuse
and compulsive gambling. Along with his older brother,
Frank, he also mentored dozens of young lawyers who
have gone on to successful legal careers.

COMMITTEE OF THE YEAR

The LBA recently held its awards luncheon
honoring those who have helped make the
VIl Louisville legal community great this year!

JUDGE EN]AMIN F. SHOBE
CIVILITY & PROFESSIONALISM
AWARD

K. GREGORY HAYNES, senior counsel at Wyatt
Tarrant & Combs, is a master and past president of
the Louis D. Brandeis American Inn of Court which
promotes legal skills and values with a special emphasis
on ethical and responsible advocacy in state and federal
courts. A commercial litigator with over 40 years of
experience, he has been lead counsel in many class
action, shareholders derivative and complex securities
cases involving multiple parties and counsel. Yet he has
always found time to serve both the legal profession and
the community at large in leadership positions ranging
from chair of Citizens for Better Judges to board member
of the Kentucky Opera. A graduate of the University of
Kentucky College of Law, he was also LBA president
in 2011.

The AUDIT COMMITTEE is responsible for ensuring that the combined financial statements of
the Louisville Bar Association and Louisville Bar Center are independently audited on an annual

basis. This includes engaging an auditor as well as reviewing the completed audit report. Earlier
this year, the committee - composed of LBA board members Bruce Brightwell, Katherine Crosby
and Dean Furman - put the auditing services out for bid, asking six different accounting firms to
submit proposals; it then interviewed representatives from three firms before recommending one
for engagement. As a result, the next audit will be conducted not only within generally accepted
accounting principles but also at a substantial cost savings.
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i
PAUL G. TOBIN PRO BONO
SERVICE AWARD

JAMES P. “JAY” DILBECK ]JR. is a graduate of
the University of Louisville Brandeis School of Law
and a partner at Dilbeck & Myers where his practice
focuses on insurance defense, subrogation and general
civil litigation. For the last several years, he has been a
steadfast volunteer in the LBAs Call A Lawyer program
which enables members of the public to speak by phone
with attorneys about legal issues, big and small, on the
third Tuesday of every month. He has also volunteers at
Metro Christian Legal Aid clinics held around the city
and mentors a refugee family he met through Refuge
Louisville.

.
FRANK E. HADDAD JR. YOUN
LAWYER AWARD

LANA M. FAZIO joined the juvenile trial division of
the Louisville Metro Public Defender’s office in 2014 and
immediately distinguished herself with her strong work
ethic, passionate advocacy and dedication to clients.
Now as deputy division chief, she supervises a team of
nine attorneys while representing children charged with
public offenses in district court, status offenses in family
court and as youthful offenders being tried as adults in
circuit court. Her service extends beyond the courtroom
to a subcommittee of the Juvenile Justice Advisory
Committee, part of the Louisville Metro Criminal Justice
Commission. She is a graduate of the Thomas M. Cooley
Law School at Western Michigan University.

N\

DANIEL M. ALVAREZ CHAMPION
FOR JUSTICE AWARD

SADIQA N. REYNOLDS has worn many hats since
graduating from the University of Kentucky College of
Law just over 20 years ago: public defender, private
practitioner, inspector general of the Cabinet for Health
and Family Services, Jefferson District Court judge
and chief of community building for Louisville Metro
government. Now as president and CEQO of the Louisville
Urban League, she draws on all her past experiences to
help African Americans, other minority groups and the
disadvantaged attain social and economic equality and
stability. The Leagues free expungement clinics — at which
volunteer lawyers help people clear their records of old
misdemeanor and low-level felony convictions keeping
them from employment, housing and other opportunities
for advancement - are a case in point. She is currently
spearheading an effort to build a sports and learning
complex on a rehabilitated vacant lot in Louisville’s west
end that promises to revitalize an area of the city that has
long been neglected.

GAVEL AWARD

TOM LOFTUS recently concluded a journalistic career
that spans 43 years, the last 35 at The Courier Journal.
As Frankfort bureau chief, he held politicians of both
parties accountable with dogged and accurate reporting
that sometimes drew their ire — a sure sign that he was
doing his job well. A member of the Kentucky Journalism
Hall of Fame, he was part of the team that won a Pulitzer
Prize for its coverage of the Carrollton bus crash. He is
a graduate of Ohio State University.

AN

SECTION OF THE YEAR

The HUMAN RIGHTS SECTION, co-chaired by
Laura Landenwich and Tommy Clines, set an ambitious
goal for this year: Establish a network of local volunteer
attorneys to help undocumented immigrants win
release from detention pending their removal hearings.
When picked up by U.S. Immigration and Customs
Enforcement officers, immigrants in Kentucky without
permanent legal status are typically held in the Boone
County Jail. Many remain there indefinitely even though
they are bond eligible and have significant ties to their
communities. To address this dilemma, the section has
conducted trainings to equip attorneys to represent
undocumented immigrants in bond hearings. Having
representation greatly increases their chances of
release and, in turn, the likelihood that they can avoid
deportation.
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RESEARCHING
THE AEQAL HSTORT
OF SANTH CLAUS

Kurt X. Metzmeier

For most lawyers, the figure of Santa Claus in the law is an
unpleasant memory of an establishment clause essay question
on a Constitutional Law exam where they had to decide
what combination of Christmas trees, electric menorahs and
inflatable Santas a city-owned mall could display without being
reprimanded by the U.S. Supreme Court.

Alas, Lynch v. Donnelly (1984) and Allegheny County v. Greater
Pittsburgh ACLU (1989) have been a lump of coal in the fall
semester grades stocking of many a law student.

But the white-bearded one made his first appearance in the law
reports a hundred years before Justice Black erected “a wall of
separation between church and State” in Everson v. Board of
Education (1947).

Indeed, Santa Claus has featured in cases ranging in subject
from IP law to maritime law to the law of personal injury. And
a Westlaw or Lexis keyword search shows him joining the
Easter Bunny and Tooth Fairy as symbols of naive incredulity.

Gt UFE OF CLAUS

Despite his claims of antiquity, Santa Claus joins Bruce
Springsteen in being “born in the USA”

True, he can count Saint Nicholas of Myra, the Byzantine bishop
from what is now Demre, Turkey, as a distant ancestor, but like
the first Springsteen to enter the records of North America,
Johannes Springsteen (ca. 1660), Santa Claus must point to
the Netherlands for his immediate origins.

The entry for “Santa Claus” in the Oxford English Dictionary,
2d finds him an Americanized version of Sinterklaas or Sint
Klaas. From the early published mentions of Santa Claus
collected by the OED, it seems clear that he was born in New
York (formerly New Amsterdam) in the early 1800s, out of the
same marriage of Dutch culture and New York commerce that
brought us Wall Street (called Da Wal Street on early maps).

Thus, it is not surprising that the first mention of the jolly elf
in Louisville papers (